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v. 

Inland Empire District Council, Lumber and Sawmill 
Workers Union, Lewiston, Idaho; Local 2679, Lumber 
and Sawmill Workers Union, Bovill, Idaho; Local 2664, 
Lumber and Sawmill Workers Union, Clearwater, 
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PETITION FOR ALLOWANCE OF SPECIAL APPEAL IN CIVIL 
ACTION NO. 23547 AND MOTION TO REVERSE 

To the Honorable, the Chief Justice, and the Associate 
Justices of the United States Court of Appeals for 
the District of Columbia: 

Come now petitioners by their attorneys, and, pursuant no 
Title 17, Section 17-101 of the District of Columbia Code and 
Rule 11 of this Court, pray this Honorable Court to allow a 
special appeal from an order entered by Justice T. Alan Golds- 
borough in the District Court of the United States for the Dis- 
















(c) Then, on July 16, 1943, C. I. 0. filed with the Board a 
petition for investigation and certification of collective bar¬ 
gaining representative for employees in a single unit, including 
employees in all five of Potlatch's operations. Thereafter, pur¬ 
suant to a motion of C. 1.0., notice to show cause, and following 
respondents' objections thereto, the Board, on October 14,1943, 
vacated its prior dismissal, made the C. I. 0. petition of July 
16, 1943, a part of the record in the earlier proceedings, and 
directed an election, which it conducted on November 9, 1943, 
within the single unit consisting of the five Potlash operations. 
The C. I. 0. defeated Respondent Inland Empire District 
Council in the election. 

(d) Respondents filed with the Board a motion to vacate 
the Board's direction of election and the election itself and to 
stay its certification of representatives and requested a hearing. 
Pursuant to this motion, the Board, on February 18 and 19, 
1944, conducted a hearing on the issues raised by the motion 
and respondents fully participated therein. 

(e) Following this hearing, the Board, on March 4, 1944, 
issued the certification here involved, and on March 8, 1944, 
denied a motion of respondents to reconsider. 

Respondents in their complaint contend, in sum, that the 
certification is invalid because the Board did not conduct a 
further hearing prior to the election and that as a result of the 
certification respondents will suffer a loss for which there is 
no adequate remedy at law. 

2. On March 29, 1944, petitioners filed their motion to dis¬ 
miss said complaint (infra, pp. 28-30). The grounds of the 
motion are in substance the same as those set forth in tie 
Statement of Points on which Petitioners Intend to Rely 
(infra, p. 4), to which reference is hereby made. 

3. On April 5, 1944, the District Court after hearing and :n 
accord with its oral opinion (infra, pp. 31-32) entered its order 
(infra, p. 32) overruling petitioners' motion to dismiss the com¬ 
plaint. 

4. Thereafter, on the same day, petitioners filed in the Dis¬ 
trict Court their notice of intention to apply for allowance of 
a special appeal, as required by Rule 11 (a) of this Court. 


| STATUTES INVOLVED 

The pertinent statutory provisions here involved are set 
forth in the Appendix to the petition (infra, pp. 33-39). 

STATEMENTS OF POINTS ON WHICH PETITIONERS 

| INTEND TO RELY 

i I. The District Court was without jurisdiction of the sub- 
ject matter of the complaint. 

i II. Assuming that the District Court had jurisdiction of the 
subject matter, the complaint on its face fails to state a cause 
of action entitling respondents to the relief prayed for. 
i A. The complaint fails to allege facts tending to establish 
that respondents are threatened with any great, irreparable, or 
immediate injury or any injury cognizable in equity as a re¬ 
sult of the certification of representatives. 

B. The complaint fails to allege facts warranting the issuance 
of a mandatory injunction. 

C. The complaint fails to allege facts warranting the entry 
Of a declaratory judgment under the Federal Declaratory Judg¬ 
ments Act. 

i III. Assuming that the Court has jurisdiction in this matter 
and that respondents' rights are so affected by the certification 
complained of as to warrant the intervention of the District 
Court, the complaint is fatally defective by reason of its failure 
to join an indispensable party to the proceedings. 

ARGUMENT 

I. The United States District Court for the District of Colum¬ 
bia was without jurisdiction of the subject matter of the 
complaint 

| Respondents' complaint requests the District Court to set 
aside a certification of representatives issued by the National 
Labor Relations Board pursuant to the authority vested in it 
by Section 9 (c) of the Act (infra, pp. 33-34). Certifications of 
representatives are subject to review only as prescribed in 
Section 9 (d) of the Act (infra, p. 34) which provides for re¬ 
view of certification proceedings by the appropriate circuit 


court of appeals of the United States only after the Board en¬ 
ters a final order pursuant to Section 10 (c) of the Act (infra, 
p. 35) based in whole or in part upon facts certified follow¬ 
ing an investigation under Section 9 (c). When the Boexd 
enters such an order, any person aggrieved thereby may ob¬ 
tain a court review under Section 10 (f) of the Act (infra, p. 
37). See e. g. Pittsburgh Platt Glass Co. v. AT. L. R. B., 313 
U. S. 146, 151-152. Until then, no review is allowed. Ameri¬ 
can Federation of Labor et al. v. N. L. R. B., 308 U. S. 401; 
N. L. R. B. v. I. B. E. W., 308 U. S. 413. This remedy is exclu¬ 
sive and precludes court review of actions of the Board, except 
as provided in Section 10 (f) and 9 (d) of the Act. The recent 
decision of the Supreme Court in Switchmen’s Union of North 
America v. National Mediation Board, 64 S. Ct. 95, is decisi ve 
on this point. 

In the Switchmen’s case, the Switchmen’s Union brought suit 
in the District Court of the United States for the District of 
Columbia to secure the cancellation of a certification of repre¬ 
sentatives issued by the National Mediation Board pursuant 
to Section 2, Ninth, of the Railway Labor Act (infra, pp. 37-39). 
The District Court took jurisdiction and upheld the certifi¬ 
cation and this Court affirmed by a divided vote. The Supreme 
Court concluded from the “highly selected manner in which 
Congress has provided for judicial review of administrative 
orders or determinations under the Act” and “the type of prob¬ 
lem involved and the history of the statute in question,” tljat 
Congress did not intend to allow judicial review of determina¬ 
tions of the National Mediation Board like the one here in- 
> volved. The Supreme Court accordingly reversed the decision 
of this Court, expressly holding that “the District Court did 
not have the power to review the action of the National Media¬ 
tion Board in issuing the certificate.” Cf. General Committee 
of Adjustment v. Missouri-Kansas-Texas Railroad Co., 64 S. 
Ct. 146; General Committee of Adjustment v. Southern Pacific 
Co., 64 S. Ct. 142, decided the same day as the Switchmen’s 
case. 

Subsequently, this Court, upon the authority of the Switch¬ 
men’s case, has dismissed three appeals from the District Court 
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upon the grounds that certifications of representatives of the 
National Mediation Board are not reviewable by the Federal 
Courts. Order of Railway Conductors et al. v. National Media¬ 
tion Board et al., decided March 27, 1944, 14 L. R. R. 145; 
United Transport Service Employees et al. v. National Media¬ 
tion Board, decided March 27, 1944, 14 L. R. R. 145; National 
Federation of Railway Workers et al. v. National Mediation 
Board, decided March 27, 1944, 14 L. R. R. 145. 2 See also 
Brotherhood of Railway Clerks et al. v. United Transport 
Service Employees, etc., 64 S. Ct. 260, discussed in the Order 
of Railway Conductors case, supra, and Washington Terminal 
_ Co . v. Boswell, 75 App. D. C. 1,124 F. (2d) 235, 244, 251, aff’d 
319 U. S. 732. 

The foregoing decisions of the Supreme Court and of this 
Court are controlling here. The duties of the National Labor 
Relations Board under Section 9 (c) of the National Labor 
Relations Act with respect to certifications of representatives 
are “precisely the same” as those of the National Mediation 
Board under Section 2, Ninth, of the Railway Labor Act. New 
York Handkerchief Mfg. Co. v. N. L. R. B., 114 F. (2d) 144, 
148-149 (C. C. A. 7), cert, denied 311 U. S. 704. * The intention 
of Congress not to allow judicial review of certifications of 
representatives is even more clearly shown in connection with 
the National Labor Relations Act than with the Railway Labor 
Act. The National Labor Relations Act on its face, by limit¬ 
ing judicial review of certification proceedings to those cases 
in which is involved a final order of the Board directing an 
employer to bargain collectively with a labor organization based 
in whole or in part upon a prior certification, shows plainly the 
congressional intention to prohibit court review of certifications 
of representatives, as such. As the Supreme Court noted in the 
Switchmen’s case, “the specification of one remedy normally 
excludes another” (64 S. Ct., at 97). 

Moreover the legislative history of the bill which became the 
National Labor Relations Act establishes beyond question the 
congressional intent to prevent judicial intervention in certifi- 

* The question of the authority of the District Court to review certifications 
of the National Labor Relations Board is now pending before this Court in 
Redly et al. v. Millie et al.. No. 8657. 









This breakdown of the law is breeding the very evil 
which the law was designed to prevent. 3 

Similarly, the House Committee Report (H. Rept. No. 1147, 
74th Cong., 1st Sess., p. 23) clearly states the Congressional 
intent to omit judicial review of certification proceedings under 
Section 9, except after a final order as described in Section 9 
(d), and the reason for such omission, when it recites: 

* * * the efficacy of Public Resolution 44 has been 
substantially impaired by the provision for court review 
of election orders prior to the holding of the election. 
Section 9 (d) of the bill makes clear that there is to be 
no court review prior to the holding of the election, and 
provides an exclusive, complete, and adequate remedy 
whenever an order of the Board made pursuant to Sec¬ 
tion 10 (c) is based in whole or in part upon facts 
certified following an election or other investigation 
pursuant to Section 9 (c). The hearing required to be 

i held in any such investigation provides an appropriate 
safeguard and opportunity to be heard. Since the cer¬ 
tification and the record of the investigation are required 
to be included in the transcript of the entire record 
filed pursuant to Section 10 (e) or (f), the Board’s 
actions and determinations of fact and law in regard 
thereto will be subject to the same court review as is 
provided for its other determinations under sections 
10 (b) and (c). 

3 The Congressional intent to limit review is further clarified by the 
statement of Senator Walsh, Chairman of the Senate Committee, on the floor 
of the Senate, as follows (79 Cong. Rec. 7658): 

“Mr. Couzens. The Senator said that Resolution 44 was ineffective. Will 
he tell us before he concludes why Resolution 44 was ineffective? 

“Mr. Walsh. It was ineffective, as I think I stated, because of appeals 
to the courts. In cases where attempts have been made to hold elections 
the claim has been made that the Board had no legal authority; the cases 
have been brought into court, and they are in the courts and undecided. 
***** 

“Mr. Couzens. Would the passage of the pending bill remove the appeals 
to the courts? 

' “Mr. Walsh. Yes; it would because it limits appeals. It provides for 
review in the courts only alter the election has been held and the Board 
has ordered the employer to do something predicated upon the results of 
the election .” [Italics added.] 


I 

It is thus apparent that Congress expressly denied judicial 
review of certification proceedings except in connection w: 
the review of collective bargaining orders entered by the Bo 
in a proceeding under Section 10 (c) of the Act (no such o 
is here involved). The District Court, therefore, was whp 
without jurisdiction to entertain respondents’ complaint, 
plainly erred in overruling petitioners’ motion to dismiss 
complaint. 
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II. Assuming that the District Court had jurisdiction of 


the 


subject matter, the complaint on its face fails to state a 
cause of action entitling respondents to the relief prayed 
for 

A. The complaint fails to allege facts tending to establish that respondents 
are threatened with any great, irreparable, or immediate injury or any 
injury cognizable in equity as a result of the certification of representa¬ 
tives 

It is elementary that to invoke the aid of a court of equity 
the complainant must allege facts tending to establish that the 
action complained of causes or threatens to cause some great, 
irreparable, or immediate injury to the complainant in the ex¬ 
ercise of a substantive legal right for which there is no ade¬ 
quate and complete remedy at law. In their complaint re¬ 
spondents allege (par. 27 and 28, infra , pp. 25-26) that the cer¬ 
tification of representatives will deprive them of their status 
as exclusive bargaining representative of the employees of 
Potlatch with the consequence that they will suffer los^ of 
membership, good will, and revenues. Respondents’ allega¬ 
tions are deficient in two vital respects. 

In the first place, respondents have failed to allege facts 
tending to establish their legal right to continue to act as the 
exclusive bargaining representative of the employees of Pot¬ 
latch. Respondents’ legally enforceable right to act as such 
representative of Potlatch’s employees arises exclusively from 


the National Labor Relations Act. Under Section 9 of 


Act respondents are entitled to act as the exclusive bargaining 
representative of the employees of Potlatch only as long as 
they represent a majority of Potlatch’s employees in an appro¬ 
priate collective‘bargaining unit. Respondents’ complaint is 


the 


barren of any such allegation. This defect alone precludes 
the District Court from granting the relief sought, for respond¬ 
ents have failed to show the invasion of any enforceable legal 
right. 

In the second place, respondents’ allegations erroneously 
assume that the Board’s certification is the operative factor 
causing the alleged injuries of which respondents complain. 
As the Courts have uniformly held, a certification is not an 
•order. United Employees Ass’n v. N. L. R. B., 96 F. (2d) 
$7 5, 876 (C. C. A. 3); A. F. L. v. N. L. R. B., 70 App. D. C. 62, 
103 F. (2d) 933, 936, affirmed 308 U. S. 401; Associated Press 
v. Herrick, 13 F. Supp. 897, 900 (D. C. N. Y.); S. Buchsbaum 
& Co. v. Beman, 14 F. Supp. 444,449 (D. C. Ill.). It is merely 
a statement of the Board’s findings in a wholly investigatory 
proceeding, requiring no action on the part of Potlatch, the 
C. I. O., or the respondents. Such findings of fact form no 
basis for relief under the general equity powers of the District 
Courts. United States, et al. v. Los Angeles & Salt Lake Rail¬ 
road Co., 273 U. S. 299,309-310,314-315; Shannahan v. United 
States, 303 U. S. 596, 599; United States v. Atlanta B. & C. R. 
Co., 282 U. S. 522, 527-528; Ex parte Williams, 277 U. S. 267, 
27J.-272. If respondents’ status undergoes a change, that re¬ 
sult flows not from the certification but from the “command 
* * * of the statute” that the employer bargain collectively 
with the statutory bargaining representative of his employees. 
Virginian Ry. Co. v. System Federation, No. 40, 300 U. S. 515, 
562; Switchmen's Union of North America v. National Media¬ 
tion Board, 64 S. Ct. 95,98. Manifestly a certification does not 
cause or threaten to cause “injury of the kind which equity will 
eqjoin.” S. Buchsbaum & Co. v. Beman, 14 F. Supp. 444, 449 
(D. C. Ill.); Associated Press v. Herrick, 13 F. Supp. 897, 900. 4 

*Xot until after petitioners have issued a final order directing Potlatch 
to bargain collectively with the C. I. O. or some other labor organization 
can respondents be injured by any action of petitioners. Such an order 
can be entered only after a further proceeding under Section 10 (c) of the 
Act, in which respondents, upon a proper showing of interest, may intervene 
and contest the validity of a prior certification relied on by any of the 
parties. Should respondents deem themselves aggrieved by such a final 
bargaining order, they may petition an appropriate Circuit Court of Appeals 



B. The complaint fails to allege facts warranting the issuance 

mandatory injunction 

The complaint prays that petitioners be directed to 
draw a certification issued by them in the exercise of the 
cretionary power vested in them in Section 9 (b) and (c) 

Act. A mandatory injunction, like a writ of mandamus, 
issue against a government officer or agency only where 
act complained of is plainly defined and peremptory and 
volves no exercise of discretion. Kendall v. United 
Pet. 524, 613; Decatur v. Paulding, 14 Pet. 497, 514; Louisiana 
v. McAdoo, 234 TJ. S. 627, 633; Work v. Rives, 267 U. S. 175, 
177; Miguel v. McCarl, 291 U. S. 442, 451; U. S. ex rel. Girard 
Go .- v. Helvering, 301 U. S. 540, 543; Morrison v. Work, 266 
U. S. 481, 490; Riverside Oil Co. v. Hitchcock, 190 U. S. 316; 
Brunswick v. Elliott, 70 App. D. C. 45,103 F. (2d) 746,750-751. 
To warrant the issuance of a mandatory injunction the duty 
of the agency or official, to use the language of the Supreme 
Court, must be “clear and undisputable” ( United State s v. 
Wilbur, 283 U. S. 414, 420) and “so plainly prescribed as to be 
free from doubt and equivalent to a positive command” (Wil¬ 
bur v. United States, 281 U. S. 206, 218-219). Such an in¬ 
junction, like a writ of mandamus, cannot be used to guide 
administrative action or to require an administrative officer 
■“to repudiate and disaffirm a decision which he regarded 
his duty to make in the exercise of that judgment which is re¬ 
posed in him by law [and] require him to come to a determina¬ 
tion upon the issues involved directly opposite to that which 
he had reached, and which the law conferred upon his jurisdic¬ 
tion to make.” Riverside Oil Co. v. Hitchcock, supra, at p. 
325. A contrary result, it is apparent, “would render orderly 
administrative procedure impossible.” Adams v. Nagle, 303 
U. S. 532,543. 

Since petitioners, in conducting the representation proceed¬ 
ing and issuing the certification of which respondents com- 

of the United States to review and set aside such order, pursuant to Sedtion 
10 (f) of the Act In said proceedings the validity of the certification 
would be reviewable by the Circuit Court of Appeals, as provided in Section 
9 (d) of the Act 
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plain, were not performing a mere ministerial act, but were 
engaged in an administrative task imposed upon them by Con¬ 
gress, involving the exercise of considerable judgment and dis¬ 
cretion, it is apparent that respondents are not entitled to a 
mandatory injunction. 

C. The complaint fails to allege facts warranting the entry of a declaratory 
judgment under the Federal Declaratory Judgments Act 

. \ In order to obtain a declaratory judgment it is necessary, 
under established principles, that the issue to be resolved in¬ 
volve an actual, genuine, and live controversy which definitely 
affects existing legal relations. “The danger or dilemma of 
the plaintiff must be present, not contingent on the happening 
■ of hypothetical future events—although it may involve future 
benefits or disadvantages—and the prejudice to his position 
must be actual and genuine and not merely possible or re¬ 
mote,” Borchard, Declaratory Judgments, Second Edition, 
1941, p. 56. There must be, in brief, more than “ ‘assumed po¬ 
tential invasions' of rights” to warrant judicial intervention in 
the form of a declaratory judgment. Ashwander v. Tennessee 
Valley Authority, 297 U. S. 288,324,325; Elliott, et al. v. Amer¬ 
ican Mfg. Co. of Texas, 138 F. (2d) 678 (C. C. A. 5). 

The certification here in question presents no such imminent 
or present danger and the prayer for a declaratory judgment 
with respect to its validity must fail for want of a controversy 
within the meaning of the Federal Declaratory Judgments Act 
(28 U. S. C. A., Section 400, infra, p. 39). The certification, 
as we have already shown, does not require anyone to take any 
action. It is not an order but a finding of fact requiring no 
action of Potlatch, C. I. 0., respondents, or any one else. Any 
change in respondents’ status or their legal relations with re¬ 
spect to Potlatch or its employees will occur only in the event 
Potlatch recognizes the certified union. And this recognition, 
if it takes place, will occur as a result not of the certification 
by the Board, which merely records a determination, but it will 
occur pursuant to the mandate of the statute. Hence, there is 
a total failure to make out a case for relief under the Federal 
Declaratory Judgments Act. 


1Z 


In the foregoing discussion we have assumed, arguendo, that 
the District Court had jurisdiction over the subject matter of 
the complaint. This assumption cannot be made, however, as 
we have shown in Point I, supra, the procedure for court review 
established in Sections 9 (d) and 10 of the Act providing only 
for review of final orders of the Board by the Circuit Coum 
of Appeals and precluding review by the District Courts 
entirely. The Federal Declaratory Judgments Act does not 
extend the District Courts’ jurisdiction to controversies over 
which they would not otherwise have jurisdiction. Putnam V. 
Ickes, 64 App. D. C. 339, 78 F. (2d) 223, 226, cert, denied 296 
U. S. 612. Nor may a declaratory judgment be obtained as a 
substitute for a special statutory proceeding, such as is prci- 
vided in Sections 9 (d) and 10 of the Act. “Where a specif 1 
statutory procedure has been provided as an exclusive remedy 
for the particular type of case in hand * * * that specific 
recourse must be followed.” Borchard, Declaratory Judg¬ 
ments, Second Edition, 1941, p. 342. 5 Washington Terminal 
Co. v. Boswell, 75 App. D. C. 1, 124 F. (2d) 235, 251, affd. 319 
U. S. 732; Central Committee of Adjustment v. M. K. and T. 
RR. Co., 64 S. Ct. 146,153; Bradley Lumber Co. v. N. L. R. B., 
84 F. (2d) 97,100 (C. C. A. 5), cert, denied, 299 U. S. 559. 


III. Assuming that the court has jurisdiction in this matter 
and that respondents’ rights are so affected by the certifica¬ 
tion complained of as to warrant the intervention of the 
District Court, the complaint is fatally defective by reason 
of its failure to join an indispensable party to the proceed¬ 
ings 


If, as respondents urge, the certification in question affects 
rights and privileges now enjoyed by them in such a way as t;> 

'Borchard continues, p. 343: “So, when the statute provides that an aj>- 
peal from an administrative determination may be taken only in a certain 
way and to a certain court, such as appeal from the National Labor Rela¬ 
tions Board to the Circuit Court of Appeals, it would have been wrong for 
another court, like a United States District Court, to interfere and enter¬ 
tain suit for a declaration that the National Labor Relations Board had no 
jurisdiction over a particular case.” 


warrant the intervention of the District Court, by a parity of 
reasoning, a decision which would annul and cancel the cer¬ 
tification would be no less decisive of rights which have accrued 
to the certified union. Upon the theory of the complaint, the 
rights and interests of C. I. 0., the union certified by peti¬ 
tioners, are as directly involved as the asserted interests of 
respondents. A decree granting the relief sought necessarily 
would adversely affect the interests of C. I. O. That organize 
tion is thus an indispensable party in whose absence the pro¬ 
ceedings may not continue. Respondents’ failure to join and 
secure service upon C. I. O. requires the dismissal of the com¬ 
plaint. Rule 19 (b) of the Rules of Federal Procedure (28 
U. S. C. A., foil. Sec. 723 (c)); Hughes, Federal Practice, Juris¬ 
diction, and Procedure, Section 21242; Texas v. Interstate 
Commerce Commission, et al., 258 U. S. 158, 163-164; Brady 
v. Work, 263 U. S. 435, 437; Shields v. Barrow, 17 Howard 129, 
139-140; 58 U. S. 129, 139-140; Niles-Bement~Pond Co. v. 
Iron Moulders Union, 254 U. S. 77, 80; Washington Terminal 
Co. v. Boswell, 74 App. D. C. 386,124 F. (2d) 235,251, aff’d 319 
U. S. 732; Ducker v. Butler, 70 App. D. C. 103,104 F. (2d) 236, 
238; Green v. Brophy, 71 App. D. C., 299,110 F. (2d) 539,541; 
Brown v. Christman, 75 App. D. C. 203, 126 F. (2d) 625, 631- 
632. - 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
there is no basis either in law or in fact for the action brought 
by respondents against petitioners in the District Court, that 
that Court erred in overruling petitioners’ motion to dismiss 
the complaint, and that petitioners should not be required to 
spend the time and money of the Government defending such 
an action. Wherefore petitioners pray that this Honorable 
Court enter an order allowing a special appeal from the order 
entered in the District Court in Civil Action, No. 23547, on 
April 5,1944, overruling petitioners’ motion to dismiss respond¬ 
ents’ complaint. Petitioners further pray that the Court 



simultaneously reverse the order con 
tions to the District Court to dismiss t 
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APPENDIX 


I 

In the District Court of the United States 
for the District of Columbia 

j Civil Action No. 23547 

Inland Empire District Council, Lumber and Sawmill 
Workers Union, Lewiston, Idaho; Local 2679, Lumber 
and Sawmill Workers Union, Bovill, Idaho; Local 2664, 
Lumber and Sawmill Workers Union, Clearwater, 
Idaho; Local 2766, Lumber and Sawmill Workers Union, 
Potlatch, Idaho; Local 2684, Lumber and Sawmill 
, Workers Union, Lewiston, Idaho; Local 2923, Lumber 
and Sawmill Workers Union, Coeur d'Alene, Idaho; and 
Harry Haines, Potlatch, Idaho, Individually and 
as President of Inland Empire District Council, 
plaintiffs 

v. 

Harry A. Millis, Rochambeau Building, Washington, 
D. C., Individually and as Chairman and Member of 
the National Labor Relations Board, Gerald D. Reilly, 
Rochambeau Building, Washington, D. C., Individually 
and as Member of the National Labor Relations Board, 
and John M. Houston, Rochambeau Building, Washing¬ 
ton, D. C., Individually and as Member of the National 
Labor Relations Board, defendants 

cqmplaint fob interlocutory and permanent injunc¬ 
tion, DECLARATORY JUDGMENT AND INCIDENTAL RELIEF 

Now come the above named plaintiffs, by Wettrick, Flood 
and O’Brien and George E. Flood, their attorneys, and for cause 
of action against the defendants allege that: 

1. Inland Empire District Council, Lumber and Sawmill 
Workers Union, is a labor organization within the meaning and 
purview of an Act of Congress, entitled the “National Labor 
Relations Act”, 49 Stat. 449, and is affiliated with the American 

( 16 ) 
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Federation of Labor, and its membership comprises all of !the 
local unions herein joined as parties plaintiff. 

2. The plaintiff, Local 2679, Lumber and Sawmill Workers 
Union, Bovill, Idaho, is a labor organization within the mean¬ 
ing and purview of the National Labor Relations Act, is af¬ 
filiated with the American Federation of Labor, and admits to 
membership all persons engaged in logging operations. 

3. The plaintiff, Local 2664, Lumber and Sawmill Workers 
Union, Clearwater, Idaho, is a labor organization within the 
meaning and purview of the National Labor Relations Act, is 
affiliated with the American Federation of Labor, and admits 
to membership all persons engaged in logging operations. 

4. The plaintiff, Local 2923, Lumber and Sawmill Workers 
Union, Coeur d’Alene, Idaho, is a labor organization within the 
meaning and purview of the National Labor Relations Act, is 
affiliated with the American Federation of Labor, and admits 
to membership all persons engaged in sawmill operations. 

5. The plaintiff, Local 2766, Lumber and Sawmill Workers 
Union, Potlatch, Idaho, is a labor organization within the mean¬ 
ing and purview of the National Labor Relations Act, is affili¬ 
ated with the American Federation of Labor, and admits to 
membership all persons engaged in saw r mill operations, and em¬ 
ployees of Washington-Idaho-Montana Railroad, a subsi( 
railway corporation. 

6. The plaintiff, Local 2684, Lumber and Sawmill Workers 
Union, Lewiston, Idaho, is a labor organization within the 
meaning and purview of the National Labor Relations Act, is 
affiliated with the American Federation of Labor, and ad:nits 
to membership all persons engaged in sawmill operations. 

7. The plaintiff, Harry Haines, is the President of the said 
plaintiff Inland Empire District Council, and of the plaintiff 
Local 2766, Lumber and Sawmill Workers Union, residing at 
Potlatch, Idaho. 

8. One of the principal purposes and functions of the said In¬ 
land Empire District Council and of the labor unions plair tiffs 
herein is to represent employees for the purpose of collective 
bargaining with employers, and to organize workers for their 
mutual aid and protection. The plaintiffs herein transact busi- 


udiary 


ness exclusively within the State of Idaho, and the plaintiff, 
Harry Haines, resides within the State of Idaho. 

9. The National Labor Relations Board, hereinafter called 
the Board, is an agency of the United States Government 
created by the National Labor Relations Act, with offices at 
Washington, in the District of Columbia, and the defendant, 
Harry A. Millis, is Chairman and a member of said Board and 
resides in the District of Columbia. The defendants, Gerald 
D. Reilly and John M. Houston, are members of the Board and 
reside in the District of Columbia. 

10. The said Inland Empire District Council is fairly repre¬ 
sentative of the local unions comprising its membership, and 
said local unions herein joined as parties plaintiff are fairly rep¬ 
resentative of their membership, and the total membership of 
said local unions is in excess of 4,000. This action is brought 
in behalf of the labor organizations and persons joined as parties 
plaintiff on behalf of all members of the said local unions. 

11. The sum in controversy between plaintiffs and said de¬ 
fendants exceeds the sum of Ten Thousand ($10,000) Dollars, 
exclusive of interest and costs. 

12. The International Woodworkers of America is an organ¬ 
ization affiliated with the Congress of Industrial Organizations, 
and Locals 10-358,10-361, and 10-364 are local unions affiliated 
with said International Woodworkers of America, operating and 
doing business within the State of Idaho. 

13. Potlatch Forests, Inc., is a corporation engaged in lum¬ 
bering and sawmill operations within the State of Idaho, and 
has plants and/or camps at Bovill, Headquarters, Coeur 
d’Alene, Potlatch and Lewiston, in the State of Idaho, and the 
individual members of the local unions herein joined as parties 
plaintiff are employees of said Potlatch Forests, Inc. Die five 
plants or operations of the Company are known as the Potlatch 
Unit Plant, located at Potlatch, Idaho; the Rutledge Unit 
Plant, located at Coeur d’Alene, Idaho; the Clearwater. Unit 
Plant, located at Lewiston, Idaho; the Bovill Logging Depart¬ 
ment, located at Bovill, Idaho; and the Clearwater Logging De¬ 
partment, located at Headquarters, Idaho. 

' 14. On the 9th day of March 1943, the said Locals 10-358, 
10-361, and 10-364, affiliated with the International Wood- 
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Cases numbered R-5373 and R-5374 be reopened and con¬ 
sidered as part of the record in support of said new petition 
in Case numbered 19-R-1164, and that an election be directed 
among the employes in the proposed new unit composed of 
all five operations of the Company without the holding of a 
hearing, or, in the alternative, that the record in Cases num¬ 
bered R-5373 and R-5374 be incorporated in Case numbered 
19-R-1164, and that an election be directed. 

: 19. On September 14,1943, the Board issued a notice to show 
cause why (1) the Decision and Order in Cases numbered R- 
5373 and R-5374 should not be vacated; (2) the petitions in 
those cases should not be reinstated; (3) the petition in Case 
numbered R-19-1164 should not be made a part of the record 
in Cases numbered R-5373 and R-5374 and considered an 
amendment to the petitions in said cases; (4) the statement of 
the Field Examiner concerning claims of authorization for the 
purpose of representation in Case numbered 19-R-1164 should 
not be made a part of the record in Cases numbered R-5373 
and R-5374; and (5) the Board should not reconsider the De¬ 
cision and Order in Cases numbered R-5373 and R-5374 as thus 
supplemented and proceed to a new decision without further 
hearing. Thereafter, the plaintiffs filed with the. Board their 
protest and objections to the proposed action of the Board, on 
the ground that such action would deprive plaintiffs of an ap¬ 
propriate hearing and opportunity to present evidence, and 
would in other respects be violative of the right of plaintiffs to a 
fair hearing on the new issues raised by said new petition in case 
numbered 19-R-1164, and that such procedure was contrary 
to law and particularly in violation of Section 9 (c) of the Na¬ 
tional Labor Relations Act, which is as follows: 

i ' Whenever a question affecting commerce arises con¬ 
cerning the representation of employees, the Board may 
investigate such controversy and certify to the parties, 
in writing, the name or names of the representatives 
that have been designated or selected. In any such in¬ 
vestigation, the Board shall provide for an appropri- 
| ate hearing upon due notice, either in conjunction with a 
proceeding under section 10 or otherwise, and may take 
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a secret ballot of employees, or utilize any other suitah 
method to ascertain such representatives. 

20. On the 14th day of October 1943, the Board, without 
providing for a hearing on said new petition (Case No. 19-R- 
1164), over the objection of plaintiff unions, arbitrarily ai^d 
capriciously issued its decision and direction of election, wherein 
it vacated its former decision and order of dismissal in con¬ 
solidated Cases numbered R-5373 and R-5374, reinstated the 
petitions in those cases, made the new petition in Case num¬ 
bered 19-R-1164 a part of the record in those cases, treated 
it as an amendment to the petitions in those cases, made the 
“Statement of Field Examiner concerning claims of authoriza¬ 
tion for the purpose of representation” and the “Revised State¬ 
ment of Field Examiner concerning claims of authorization fhr 
the purpose of representation” in said new Case numbered 
19-R-1164 a part of the record in those cases, found that a 
question affecting commerce had arisen concerning the repre¬ 
sentation of employees of Potlatch Forests, Inc., within the 
meaning of Section 9 (c) and Section 2 (6) and (7) of the 
National Labor Relations Act; that 

all production and maintenance employees of the Com¬ 
pany at its five operations, including scalers, and rail¬ 
road employees at the logging operations who are npt 
employees of the Washington-Idaho-Montana Railroad, 
but excluding all supervisory employees with authority 
to hire, promote, discharge, discipline or otherwise ei- 
fect changes in the status of employees, or effectively 
recommend such action, store employees, armed and 
militarized guards and watchmen, clerical employees, 
confidential employees, employees of Potlatch Mercan¬ 
tile Company, employees of the Townsite Department, 
foresters, and temporary employees, constitute a unit 
appropriate for the purposes of collective bargaining 
within the meaning of Section 9 (b) of the Act. 

and ordered that the question concerning representation be re¬ 
solved by an election by secret ballot among the employees hi 
said unit. 



21. In said decision and direction of election, the Board acted 
arbitrarily and capriciously in that (a) the Board treated the 
petition in case numbered 19-R-1164 as an amendment to the 
petitions in said dismissed Cases numbered R-5373 and R-5374, 
ahd proceeded to a decision and direction of election without a 
hearing or notice of hearing, notwithstanding that such amend¬ 
ment introduced new and substantially different and inconsist¬ 
ent issues from those involved in the prior hearing held on May 
14, 1943, in Cases numbered R-5373 and R-5374; (b) the 
Board failed and refused to grant a hearing on said new petition, 
contrary to the provisions of Section 9 (c) of the National Labor 
Relations Act, and contrary to the provisions of Article III, 
Section 3/ of the Rules and Regulations promulgated by the 
National Labor Relations Board, which is in part as follows: 

Sec. 3. If it appears to the Board that an investiga¬ 
tion should be instituted it shall so direct and (except 
as provided in Section 10 of this Article) shall authorize 
the Regional Director to undertake such investigation 
and to provide for an appropriate hearing upon due no¬ 
tice, either in conjunction with a proceeding instituted 
pursuant to Section 5 of Article II of these Rules and 
Regulations, or otherwise, * * *; 

(c) in that the Board vacated its former decision dismissing 
such Cases numbered R-5373 and R-5374, and found that a 
question of representation had arisen without conducting a 
hearing to determine such question, and determined the appro¬ 
priate unit and ordered an election in such unit, although no 
election had been sought in such unit and was not an issue un¬ 
til the filing of the petition in Case numbered 19-R-1164, long 
after the hearing of May 14, 1943, held in Cases numbered 
R-5373 and R-5374. 

21a. By treating the new petition filed after the hearing as 
an amendment, the Board introduced new and different issues 
iipon which no hearing had been afforded as follows: 

(a) Whether a question concerning representation 
within the meaning of the National Labor Relations 
Act had arisen in a collective bargaining unit composed 


of employees in all five plants or operations of the com¬ 
pany as described in Paragraph 20 hereof, and whether 
such question should be resolved by an election. At tie 
hearing the issue was whether such question of repre¬ 
sentation had arisen in three separate units composed 
of employees in only three of said plants or operations. 

(b) At the time of the hearing no issue had been 
raised concerning representation of employees in the 
Potlatch Unit Plant, or in the Rutledge Unit Plant, in 
connection with these two plants, classifications of em¬ 
ployees were involved which had no counterpart in ai^y 
other operations of the Company, but the Board as¬ 
sumed to exclude and did arbitrarily exclude those em¬ 
ployees from the appropriate unit and from participa¬ 
tion in the subsequent election without affording a head¬ 
ing on such issues prior to the election. Among such 
employees were: Potlatch Townsite and Potlatch Mer¬ 
cantile Company employees. Further, plaintiffs had no 
opportunity at the hearing prior to the election to pre¬ 
sent evidence concerning employees of Washington- 
Idaho-Montana Railroad and the question of whether 
they should be permitted to participate in the election 
and be included in the five-plant unit. 

(c) v By adopting new issues, plaintiffs were deprived 
of the right to present evidence and argument in sup¬ 
port of its contention that several hundred of its mem¬ 
bers employed at the Potlatch Unit Plant and the Rut¬ 
ledge Unit Plant, temporarily absent in the military 
service but with full seniority preserved, should be per¬ 
mitted to vote. These employees absent in military 
service were not involved in the only hearing held prior 
to the election. 

These and other objections were raised by plaintiffs by their 
motion to reconsider and vacate the decision and direction of 
election and to vacate and set aside the election. The denial 
of a fair and appropriate hearing on such questions was nqt 
and could not be cured by the granting and holding of a hearing 
on February 18 and 19,1944, which was more than three months 
after the holding of the election. 
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22. Thereafter, on November 9, 10, 11, and 12, 1943, pur¬ 
suant to its decision and order of election, the board conducted 
an election among the employees in said unit under the direc¬ 
tion of its Regional Director for the Nineteenth Region who 
issued his report on ordered election, giving among other things 
the results of said election as follows: 


Approximate number of eligible voters, 2,8S6. 


County of Ballots: 

Total ballots cast__ 

Total ballots challenged_ 

Total void ballots_ 

Total valid votes counted_ 

I Total votes cast for International Woodworkers of America, 

C. I. O____ 

! Total votes cast for Inland Empire District Council, Lumber and 

Sawmill Workers Union, A. F. L- 

Total votes cast for Neither- 


2,178 

83 

3 

2,092 

1,118 

953 
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The number of ballots cast for the International Woodworkers 
of America, C. I. 0., although a majority of those voting, was 
substantially less than 50% of those eligible to vote, and the 
Regional Director recommended that the Board certify the 
International Woodworkers of America, C. I. O. 

23. Thereafter, the plaintiff unions, affiliated with the Amer¬ 
ican Federation of Labor, filed objection to the election and 
instituted a suit in this Court for injunction to prevent such 
certification, being Civil Action No. 22,353, which was dismissed 
on or about the 21st day of December 1943, on the ground that 
plaintiffs had not exhausted their administrative remedies. 

24. Thereafter, the plaintiffs filed with the National Labor 
Relations Board a motion to reconsider and vacate the deci¬ 
sion and direction of election, to vacate the election, stay cer¬ 
tification of representatives, and grant an appropriate hearing. 
Pursuant thereto, the Board, on January 27,1944, ordered that 
a hearing be held to adduce evidence with respect to the issues 
raised by the last said motion and objections to the election, and 
further ordered that ruling on that portion of plaintiffs’ motion, 
requesting that the decision and direction of election and the 
election be vacated, be deferred until the Board reconsidered 
the entire record, including evidence to be adduced at such 
further hearing. 










25. In accordance with said order, a hearing was held before 
a Trial Examiner on February 18th and 19th, 1944, which was 
participated in by the parties, and on March 4,1944, the Board 
rendered a supplemental decision and certification of repre¬ 
sentatives, in which it denied the said motion of plaintiff unions 
to vacate said decision and direction of election, and proceeded 
to certify the C. I. 0. as the exclusive representative of the em¬ 
ployees in the appropriate unit. On March 8, 1944, plaintiff 
unions filed a motion with the Board that it reconsider its sup¬ 
plemental decision and certification entered March A, 1944, 
which motion has been denied. Said plaintiffs have exhausted 
their administrative remedies available herein. 

26. The Board acted arbitrarily and in violation of law in re¬ 
solving any question of representation which may have arisen 
by means of an election held November 9,10,11, and 12,1943, 
a time prior to the holding of a full and fair hearing on the 
issues raised by the petitions as amended, in rendering its sup¬ 
plemental decision and certification of representative on March 
4,1944, based upon the results of such election, and in denying 
plaintiffs’ motion to reconsider and vacate its decision and 
direction of election and the election. By reason of the failure 
of the Board to provide an appropriate hearing upon due notice 
upon the issues as amended, as a condition precedent to the 
holding of a valid election for the purpose of resolving a ques¬ 
tion of representation, these plaintiff labor unions and their 
members were deprived of their right to an appropriate, fair 
and impartial hearing upon due notice as guaranteed by the 
National Labor Relations Act, and were deprived of property 
without due process of law in violation of the Fifth and Four¬ 
teenth Amendments to the Constitution of the United States 
of America. 

27. The Inland Empire District Council and its affiliated 
local unions, plaintiffs herein, for many years last past have an 
exclusive collective bargaining contact with the Potlatch 
Forests, Inc., covering the terms and conditions of employment 
of all the employees involved herein; said contract was orgin- 
ally negotiated between parties thereto, and has been continued 
in force and effect by orders and directives of the National War 
Labor Board made May 10, 1943, and January 31, 1944, pur- 
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suant to its authority containedin the War Labor Dispute Act. 
By said orders and directives, said contract shall remain in 
effect until a new exclusive bargaining agency is certified by the 
National La&or Relations Board, and except for the unlawful 
acts and certifications of representative by the National Labor 
Relations Board on March 4, 1944, herein complained of, said 
contract would continue in full force and effect. 

1 28. The plaintiff labor organizations have existed and func¬ 
tioned for many years, and have accumulated valuable busi¬ 
ness and property rights which will be lost unless the relief 
herein sought is granted. The plaintiff labor unions, by reason 
of said unlawful actions, decisions and certification of repre¬ 
sentative, will suffer a great loss in membership and revenue, 
will be unable to represent the employees of Potlatch Forests, 
Inc., constituting their membership, for purposes of collective 
bargaining, will be unable to improve the terms and conditions 
of employment of said employees and to continue to represent 
them in matters involving back pay and other working condi¬ 
tions before the National War Labor Board. Plaintiffs have 
invested thousands of dollars in organizational expenses and in 
establishing local unions, which money and property will be 
lost. Plaintiffs will lose valuable contract rights existing be¬ 
tween them and Potlatch Forests, Inc., will suffer a great loss 
of prestige and good will among present and future employees 
of Potlatch Forests, Inc., and by reason of such threatened loss 
of good will, membership, revenue, contractual rights and status 
as collective bargaining representative of such employees, are 
threatened with a termination of all their business activity. 

29. Several hundred of the members of plaintiff unions are 
now in the military service of the United States, And such 
members have been continued as members in good standing, 
with all the rights and privileges of membership, and with the 
right to reinstatement and seniority in employment with said 
Company upon their return from military service, and such 
members in the military service, together with all other mem¬ 
bers of said unions employed by Potlatch Forests, Inc., are 
threatened with the loss of all their rights relating to employ¬ 
ment, remployment and seniority, as well as wages, working 
conditions and other benefits, as provided by contract. 


30. The plaintiffs have no other plain, speedy or adequate 
remedy at law, and unless the defendants be temporarily and 
permanently enjoined as herein prayed, plaintiffs and their 
members will suffer great and irreparable loss, injury and 
damage. 

Wherefore, plaintiffs pray that the Court cause appropriate 
process to issue against the defendants and each of them, and 
require the defendants to answer this bill of complaint as pro¬ 
vided by the rules of this Court and by law. 

Plaintiffs further pray that the defendants and each of them, 
and their successors in office, and all persons acting or claim ¬ 
ing to act under their authority or by their direction be tem¬ 
porarily and permanently enjoined from refusing to vacate and 
withdraw the said order of certification of International Wood ¬ 
workers of America, affiliated with the Congress of Industrial 
Organizations, as exclusive bargaining representative for the 
employees of Potlatch Forests, Inc., within said unit, and that 
the defendants be directed and required to withdraw sucn 
order of certification. 

Plaintiffs further pray, without prejudice to and without 
waiving the foregoing prayer for relief, and in the alternative, 
that this Court make and enter herein its declaratory judg¬ 
ment and decree, decreeing and adjudging that said certifica¬ 
tion of the International Woodworkers of America, affiliated 
with the Congress of Industrial Organizations, as exclusive bar¬ 
gaining representative for the employees of Potlatch Forests. 
Inc., in said unit is invalid, in law void, and of no force or ef¬ 
fect, for the reasons hereinbefore set forth. 

Plaintiffs further pray for such other further and different 
relief as they may be entitled to receive. 

Dated this — day of March 1944. 

Wettrick, Flood & O’Brien, 

George E. Flood, 

805-810 Arctic Building, 

Seattle 4, Washington . 
Joseph A. Padway, 

James A. Glenn, 

786 Bowen Building, Washington, D. C., 

Attorneys for Plaintiff. 
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United States of America, State of Idaho, 
i County of Latah , ss: 

Harry Haines, being first duly sworn, on oath, deposes and 
says: That he is an officer of the Inland Empire District Coun¬ 
cil, Lumber and Sawmill Workers Union, chartered by the 
United Brotherhood of Carpenters and Joiners of America, and 
affiliated with the American Federation of Labor, to-wit: that 
he is president thereof, and that he is likewise president of lo¬ 
cals of the Lumber and Sawmill Workers Union, a component 
member of the said Inland Empire District Council; that he 
makes his verification for and on behalf of all of the plaintiffs 
and co-plaintiffs herein and that he is duly authorized so to do; 
that he has read the foregoing Complaint, knows the contents 
thereof and that the same are true to his knowledge, except as 
to the matters therein stated on information and belief, and 
as to such matters he believes them to be true. 

i (Signed) Harry Haines. 

Subscribed and sworn to before me this 15 day of March 
1944. 

(seal) (Signed) Leslie Dygert. 

(stamped) Notary public residing at Potlatch , Idaho. 

i My commission expires December 10, 1947. 

***** 

Motion to Dismiss Complaint 

Now comes the defendants, Harry A. Millis, Gerard D. Reilly, 
and John M. Houston, individually and as members of the 
National Labor Relations Board, by their attorneys, and re¬ 
spectfully move the Court to dismiss the complaint herein upon 
the following grounds: 

I. The United States District Court is without jurisdiction 
over the subject matter of this action. The plaintiffs pray for 
the issuance of a mandatory injunction requiring the defend¬ 
ants to set aside a certification of representatives made by them 
in their official capacities as members of the National Labor 
Relations Board and, in the alternative, for the entry of a de¬ 
claratory judgment decreeing said certification invalid and void, 
i In praying for such relief plaintiffs are in effect seeking a review 
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of said certification. The Act, however, does not provide for a 
review of Board proceedings concerning the investigation and 
certification of collective bargaining representatives until such 
time as the Board enters a final order based in whole or in part 
upon facts certified in such proceeding. It is for Congress to 
determine how the rights which it creates shall be remedied. 
The intent of Congress, as expressed in the Act and in the re¬ 
ports and debates on the bill which became the Act, clearly in¬ 
dicate that there was to be no judicial review except as set 
forth, above. The District Court is therefore without juris- * 
diction to grant the relief sought by the complaint. 

II. Even assuming that the Court has jurisdiction of the 
subject matter of this action, plaintiffs have failed in their com¬ 
plaint to make out a cause of action entitling them to the relief 
prayed for. 

A. The complaint on its face fails to show that plaintiffs are 
threatened with or in any danger of suffering any great, ir¬ 
reparable, or immediate injury, or any injury cognizable in 
equity as a result of any action by the defendants. 

1. The alleged injury or threatened injury of which plaintiffs 
complain is a consequence not of the Board’s certification of 
the International Woodworkers of America, which plaintiffs 
seek to have the Court set aside, but of the obedience of Pot¬ 
latch Forests, Inc., to the command of the statute to bargain 
collectively with the representative of a majority of its em¬ 
ployees in an appropriate bargaining unit. The certification 
is not an order but merely a statement of the Board’s findings in 
a wholly investigatory proceeding. The certification does not 
command plaintiffs or anyone else to do or to refrain from 
doing anything. Not until after the Board has entered a bar¬ 
gaining order can plaintiffs be injured by any action of the 
defendants. Such an order can be entered only after a further 
proceeding under Section 10 (c) of the Act in which plaintiffs 
may, upon a proper showing of interest, intervene and contest 
the validity of any prior certification relied on by any of the 
parties. Should plaintiffs deem themselves aggrieved by a 
bargaining order entered pursuant to Section 10 (c) of the Act, 
they may petition an appropriate circuit court of appeals of 
the United States to review and set aside such order, pursuant 
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largely I will say—in disregard of the rights of the everyday 
individual. 

Now, while, happily, that has not been the condition for sev¬ 
eral years past, while the Court now understands that the bene¬ 
fit of each class is furthered by justice to every class, the Su¬ 
preme Court has not, in any manner, or to any extent, under¬ 
taken to modify the American Doctrine of Judicial 
Supremacy. 

Now, under the American system, if the United States Dis¬ 
trict Court hasn't any jurisdiction to grant relief in this case, 
then there is no relief that can be granted. You can't get relief 
anywhere. The Court has no doubt of its power and duty to 
entertain this complaint, and, of course, the Court wants to 
emphasize the fact, which is so often misunderstood, that the 
Court doesn't in any manner, or to any extent, undertake to 
pass on the merits, but the motion to dismiss, gentlemen, will 
have to be overruled. 

1 (Thereupon, after further discussion as to time of filing the 
order, the hearing was, at 11:30 o'clock A. M., adjourned.) 


ORDER OVERRULING MOTION TO DISMISS COMPLAINT 

Upon consideration of the Motion to Dismiss the Complaint, 
filed herein, and after oral argument upon the same, it is, by the 
Court, this 5th day of April 1944 

1 Ordered, That the Motion to Dismiss the Complaint be, and 
the same is, hereby overruled in accordance with the oral 
Memorandum Opinion of the Court delivered on April 4th, 
1944, with the right in the said defendants to answer said 
Complaint on or before the 22d day of May 1944. 

(Sgd.) T. Alan Goldsborough, 

Justice. 

Approved as to form: 

(Sgd.) George E. Flood, 

(Sgd.) James A. Glenn, 

Attorneys for Plaintiffs. 


Attorneys for Defendants. 
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STATUTES INVOLVED 


The pertinent provisions of the National Labor Relation^ 
Act (49 Stat. 449; 29 U. S. C., Sec. 151 et seq.) are as follows: 



RIGHTS OF EMPLOYEES 


Sec. 7. Employees shall have the right to self-organiza- 
tion, to form, jQin, or assist labor organizations, to bar¬ 
gain collectively through representatives of their own 
choosing, and to engage in concerted activities, for the 
purpose of collective bargaining or other mutual aid or 
protection. 

Sec. 8. It shall be an unfair labor practice for an em¬ 
ployer— 

***** 

(5) To refuse to bargain collectively with the rep¬ 
resentatives of his employees, subject to the provisions 
of Section 9 (a). 

representatives and elections 

Sec. 9. (a) Representatives designated or selected for 
the purposes of collective bargaining by the majority of 
the employees in a unit appropriate for such purposes, 
shall be the exclusive representatives of all the em¬ 
ployees in such unit for the purposes of collective bar¬ 
gaining in respect to rates of pay, wages, hours of 
employment, or other conditions of employment: 
Provided, That any individual employee or a group of 
employees shall have the right at any time to present 
grievances to their employer. 

(b) The Board shall decide in each case whether, in 
order to insure to employees the full benefit of their right 
to self-organization and to collective bargaining, and 
otherwise to effectuate the policies of this Act, the unit 
appropriate for the purposes of collective bargaining 
shall be the employer unit, craft unit, plant unit, or 
subdivision thereof. 

(c) Whenever a question affecting commerce arises 
concerning the representation of employees, the Board 


may investigate such controversy ana certify to the 
parties, in writing, the name or names of the represen¬ 
tatives that have been designated or selected. In any 
such investigation, the Board shall provide for an ap¬ 
propriate hearing upon due notice, either in conjunction 
with a proceeding under section 10 or otherwise, and 
may take a secret ballot of employees, or utilize any 
other suitable method to ascertain such representatives. 

(d) Whenever an order of the Board made pursuant 
to section 10 (c) is based in whole or in part upon facts 
certified following an investigation pursuant to subsec¬ 
tion (c) of this section, and there is a petition for the 
enforcement or review of such order, such certification 
and the record of such investigation shall be included 
in the transcript of the entire record required to be 
filed under subsections 10 (e) or 10 (f), and thereupon 
the decree of the court enforcing, modifying, or set¬ 
ting aside in whole or in part the order of the Board 
shall be made and entered upon the pleadings, testi¬ 
mony, and proceedings set forth in such transcript. 

PREVENTION OF UNFAIR LABOR PRACTICES 

Sec. 10. (a) The Board is empowered, as hereinafter 
provided, to prevent any person from engaging in any 
unfair labor practice (listed in section 8) affecting com¬ 
merce. This power shall be exclusive, and shall not be 
affected by any other means of adjustment or preven¬ 
tion that has been or may be established by agreement, 
code, law, or otherwise. 

(b) Whenever it is charged that any person has en¬ 
gaged in or is engaging in any such unfair labor practice, 
the Board, or any agent or agency designated by the 
Board for such purposes, shall have power to issue and 
cause to be served upon such person a complaint stating 
the charges in that respect, and containing a notice of 
hearing before the Board or a member hereof, or before 
a designated agent or agency, at a place therein fixed, 
not less than five days after the serving of said com- 


plaint. Any such complaint may be amended by the 
member, agent, or agency conducting the hearing or the 
Board in its discretion at any time prior to the issuance 
of an order based thereon. The person so complained 
of shall have the right to file an answer to the original 
or amended complaint and to appear in person or other¬ 
wise and give testimony at the place and time fixed in 
the complaint. In the discretion of the member, agent, 
or agency conducting the hearing or the Board, any 
other person may be allowed to intervene in the said pro¬ 
ceeding and to present testimony. In any such pro¬ 
ceeding the rules of evidence prevailing in courts of law 
or equity shall not be controlling. 

(c) The testimony taken by such member, agent, or 
agency or the Board shall be reduced to writing and filed 
with the Board. Thereafter, in its discretion, the Board 
upon notice may take further testimony or hear argu¬ 
ment. If upon all the testimony taken the Board shall 
be of the opinion that any person named in the com¬ 
plaint has engaged in or is engaging in any such unfair 
labor practice, then the Board shall state its findings 
of fact and shall issue and cause to be served on such 
person an order requiring such person to cease and desist 
from such unfair labor practice, and to take such affirm¬ 
ative action, including reinstatement of employees with 
or without back pay, as will effectuate the policies of this 
Act. Such order may further require such person to 
make reports from time to time showing the extent to 
which it has complied with the order. If upon all the 
testimony taken the Board shall be of the opinion that 
no person named in the complaint has engaged in or is 
engaging in any such unfair labor practice, then the 
Board shall state its findings of fact and shall issue an 

order dismissing the said complaint. 

***** 

(e) The Board shall have power to petition any cir¬ 
cuit court of appeals of the United States (including the 
Court of Appeals of the District of Columbia), or if all 
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the circuit courts of appeals to which application may be 
made are in vacation, any district court of the United 
States (including the Supreme Court of the District of 
Columbia), within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or 
wherein such person resides or transacts business, for 
the enforcement of such order and for appropriate tem¬ 
porary relief or restraining order, and shall certify and 
file in the court a transcript of the entire record in the 
proceeding, including the pleadings and testimony upon 
which such order was entered and the findings and order 
of the Board. Upon such filing, the court shall cause 
notice thereof to be served upon such person, and there¬ 
upon shall have jurisdiction of the proceeding and of 
the question determined therein, and shall have power 
to grant such temporary relief or restraining order as it 
deems just and proper, and to make and enter upon the 
pleadings, testimony, and proceedings set forth in such 
transcript a decree enforcing, modifying, and enforcing 
as so modified, or setting aside in whole or in part the 
order of the Board. No objection that has not been 
urged before the Board, its member, agent or agency, 
shall be considered by the court, unless the failure or 
neglect to urge such objection shall be excused because 
of extraordinary circumstances. 

The findings of the Board as to the facts, if supported 
by evidence, shall be conclusive. If either party shall 
apply to the court for leave to adduce additional evi¬ 
dence and shall show to the satisfaction of the court that 
such additional evidence is material and that there were 
reasonable grounds for the failure to adduce such evi¬ 
dence in the hearing before the Board, its member, agent, 
or agency, the court may order such additional evidence 
to be taken before the Board, its member, agent, or 
agency, and to be made a part of the transcript. The 
Board may modify its findings as to the facts, or make 
new findings, by reason of additional evidence so taken 
and filed, and it shall file such modified or new findings, 
which, if supported by evidence, shall be conclusive, and 
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shall file its recommendations, if any, for the modifica¬ 
tion or setting aside of its original order. The juris¬ 
diction of the court shall be exclusive and its judgment 
and decree shall be final, except that the same shall tie 
subject to review by the appropriate circuit court of a; 
peals if application was made to the district court 
hereinabove provided, and by the Supreme Court,of tne 
United States upon writ of certiorari or certification as 
provided in sections 239 and 240 of the Judicial Code, as 
amended (U. S. C., title 28, secs. 346 and 347). 

(f) Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought 
may obtain a review of such order in any circuit court 
of appeals of the United States in the circuit wherein 
the unfair labor practice in question was alleged to have 
been engaged in or wherein such person resides or trans¬ 
acts business, or in the Court of Appeals of the District 
of Columbia, by filing in such court a written petition 
praying that the order of the Board be modified or set 
aside. A copy of such petition shall be forthwith served 
upon the Board, and thereupon the aggrieved party shall 
file in the court a transcript of the entire record in the 
proceeding, certified by the Board, including the plead¬ 
ing and testimony upon which the order complained of 
was entered and the findings and order of the Boarji. 
Upon such filing, the court shall proceed in the same 
manner as in the case of an application by the Board 
under subsection (e), and shall have the same exclusive 
jurisdiction to grant to the Board such temporary relief 
or restraining order as it deems just and proper, and in 
like manner to make and enter a decree enforcing, modi¬ 
fying, and enforcing as so modified, or setting aside in 
whole or in part the order of the Board; and the findin 
of the Board as to the facts, if supported by evidenc| 
shall in like manner be conclusive. 

The pertinent provisions of the Railway Labor Act (48 Stat. 

1185; 45 U. S. C., Sec. 151 et seq.) are as follows: 

Sec. 2. Fourth. Employees shall have the right to or¬ 
ganize and bargain collectively through representatives 


of their own choosing. The majority of any craft or 
class of employees shall have the right to determine who 
shall be the representative of the craft or class for the 
purposes of this chapter. No carrier, its officers, or 
agents shall deny or in any way question the right of its 
employees to join, organize, or assist in organizing the 

• labor organization of their choice. * * * 

* * * . * * 

Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in accordance with 
the requirements of this chapter, it shall be the duty of 
the Mediation Board, upon request of either party to 
the dispute, to investigate such dispute and to certify to 
both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or 
names of the individuals or organizations that have been 
designated and authorized to represent the employees 
involved in the dispute, and certify the same to the car¬ 
rier. Upon receipt of such certification the carrier shall 
treat with the representative so certified as the repre¬ 
sentative of the craft or class for the purposes of this 
chapter. In such an investigation, the Mediation Board 
shall be authorized to take a secret ballot of the em¬ 
ployees involved, or to utilize any other appropriate 
method of ascertaining the names of their duly desig¬ 
nated and authorized representatives in such manner as 
shall insure the choice of representatives by the em- 
employees without interference, influence, or coercion 
exercised by the carrier. In the conduct of any elec¬ 
tion for the purposes herein indicated the Board shall 
designate who may participate in the election and estab¬ 
lish the rules to govern the election, or may appoint a 
committee of three neutral persons who after hearing 
shall within ten days designate the employees who may 
participate in the election. The Board shall have access 
to and have power to make copies of the books and rec¬ 
ords of the carriers to obtain and utilize such informa- 





tion as may be deemed necessary by it to carry out the 
’ purposes and provisions of this paragraph. 

The pertinent provisions of the Federal Declaratory Judg¬ 
ments Act (48 Stat. 955, as amended by 49 Stat. 1027; 28 
U. S. C., Sec. 400) are as follows: 

(1) In cases of actual controversy (except with respect 
to Federal taxes) the courts of the United States shall 
have power upon petition, declaration, complaint, or 
other appropriate pleadings to declare rights and other 
legal relations of any interested party petitioning for 
such declaration, whether or not further relief is or could 
be prayed, and such declaration shall have the force and 
effect of a final judgment or decree and be reviewable as 
such. 


d. a. •ovutmiirr mini* omexi i»44 




BRIEF OF RESPONDENTS 


IN THE 

United States Court of Appeals 

for the District of Columbia 
April Term, 1944 

No. 8746 


HARRY A. MILLIS, Individually and as Chairman and 
Member of the National Labor Relations Board, 
GERARD D. REILLY, Individually and as Member of 
the National Labor Relations Board, and JOHN M. 
HOUSTON, Individually and as Member of the Na¬ 
tional Labor Relations Board, Petitioners, 


vs. 

INLAND EMPIRE DISTRICT COUNCIL, LUMBER 
AND SAWMILL WORKERS UNION, LEWISTON, 
IDAHO; LOCAL 2679, LUMBER AND SAWMILL 
WORKERS UNION, BOVILL, IDAHO; LOCAL 2664, 
LUMBER AND SAWMILL WORKERS UNION, 
CLEARWATER, IDAHO; LOCAL 2766, LUMBER AND 
SAWMILL WORKERS UNION, POTLATCH, IDAHO; 
LOCAL 2684, LUMBER AND SAWMILL WORKERS 
UNION, LEWISTON, IDAHO; LOCAL 2923, LUM¬ 
BER AND SAWMILL WORKERS UNION COEUR 
D’ALENE, IDAHO; and HARRY HAINES, POT¬ 
LATCH, IDAHO, Individually and as President of In¬ 
land Empire District Council, Respondents. 


UN’Ti-D 

COUTH* OF APPEALS FOR TH E 
DISTRICT Or COLUMBIA 

.BLED JUN 5 1944 

nr pok. 



George E. Flood, 

805 Arctic Building, 
Seattle, Washington; 
Joseph A. Pad way, 

James A. Glenn, 

736 Bowen Building, 
Washington, D. C. 


PRESS OF JUDD & DETWEILER, INC., WASHINGTON, D. C. 





INDEX. 
Subject Index. 


_ i 

Brief of respondents. 

Statement of the case. 

Summary of argument. 

Argument . 

Respondents denied due process. 

The U. S. District Court for the District of Co¬ 
lumbia has jurisdiction to Grant Equitable 

Relief. 

Decision of U. S. District Court on identical 
facts involved in this case recognizing right 
and jurisdictin of court of equity to inter¬ 
vene . 

Switchmen’s case distinguished. 

The doctrine of administrative finality: How far 

shall it extend ?. 

The certification does injure respondents. 

The remedy of mandatory injunction is appro¬ 
priate .. 

All necessary parties are before the court. 

Conclusion . 


Page 

1 

1 

6 

8 

9 


13 


17 

19 

21 

25 

26 
30 
30 


Table of Cases Cited. 


American Federation of Labor v. N. L. R. B., 308 

U. S. 401, 60th S. Ct. 300 . 

American Federation of Labor v. Madden, 33 F. 

Supp. 943 . 

A. F. of L. v. N. L. R. B,, 308 U. S. 401. 

A. F. of L. v. Madden, 103 F. (2d) 933. 

Bethlehem v. Myers, 303 U. S. 41, 82 L. Ed. 638. 

Brotherhood of Railway Trainmen v. National Medi¬ 
ation Board, 88 F. (2d) 757. 

Decatur v. Paulding, 14 Peters 495. 

Dobson v. Commissioner, — U. S. —, 64 S. Ct. 239, 
Dec. 1943 . 


26 

,17 

16 

17 

15 


2 7 , 30 
28 


21 


\ 


—2281 























INDEX 


m » 

ll 

Page 


Donnelly Garment Co. v. Union, C. C. A. 8th, 99 F. 

(2d) 309 .. 14 

Ex parte Milligan, 71 U. S. 142,18 L. Ed. 281. 23 

Inland Empire District Council v. Graham, 53 Fed. 

Supp. 369 . 3 

Inland Empire District Council v. Graham, Western 
District of Washington, X. D., 53 F. Supp. 369.... 17 

Inland Steel Company v. National Labor Relations 

Board, 109 F. (2d) 9. 12 

Kendall v. United States, 12 Peters 524. 27 

Louisiana v. McAdoo , 234 U. S. 627,. 28 

L/ukens Steel Company v. Perkins, 107 F. (2d) 627... 30 

Lyle v. City of Chicago, 191 N. E. 255. 27 

Morgan v. United States, 29S U. S. 468 (1936) and 304 

U. S. 1 (1938). 12 

M. <£ M. Woodivorking v. N. L. R. B., 9 C. C. A., 101 

F. (2d) 938 . 3 

Ohio Bell Telephone Company v. Public. Utilities 

Commission, 301 U. S. 292 . 12 

Shields v. Idaho Central R. R. Compcmy, 305 U. S. 

177 ...' . 30 

Sivitchmen’s Union of North America v. National 

Mediation Board, — U. S. —, 64 S. Ct. 95. 19 

St. Joseph Stockyard Company v. United States, 298 

IT. S. 38. 12 

Work v. Rives , 267 U. S. 175. 29 

Statutes Cited. 

National Labor Relations Act (29 U. S. C. A. Sec. 

159(c)) . 2 

1 Moore Fed. Rules & Practice, 2 yr. Supp., p. 127... 3 

Senate Bill No. 1958, 74th Cong., 1st Sess., N. L. R. 

Act) . 10 

Federal Administrative Law, Vom Baur, Vol. I, Sec. 

290 . 11 

National Labor Relations Act, 29 U. S. C. A. 159.... 13 

1 Beach on Injunctions, page 110... •. 27 

1 High on Injunctions, page 2... 27 

Borehard, Declaratory Judgments, p. 365, 28 U. S. 

C. A. 400 . 29 






















IN THE 


United States Court of Appeals 

for the District of Columbia 
April Term, 1944 
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GERARD D. REILLY, Individually and as Member of 
the National Labor Relations Board, and JOHN M. 
HOUSTON, Individually and as Member of the Na¬ 
tional Labor Relations Board, Petitioners, 

vs. 

INLAND EMPIRE DISTRICT COUNCIL, LUMBER 
AND SAWMILL WORKERS UNION, LEWISTON, 
IDAHO; LOCAL 2679, LUMBER AND SAWMILL 
WORKERS UNION, BOVILL, IDAHO; LOCAL 2664, 
LUMBER AND SAWMILL WORKERS UNION, 
CLEARWATER, IDAHO; LOCAL 2766, LUMBER AND 
SAWMILL WORKERS UNION, POTLATCH, IDAHO; 
LOCAL 2684, LUMBER AND SAWMILL WORKERS 
UNION, LEWISTON, IDAHO; LOCAL 2923, LUM¬ 
BER AND SAWMILL WORKERS UNION COEUR 
D’ALENE, IDAHO; and HARRY HAINES, POT¬ 
LATCH, IDAHO, Individually and as President of In¬ 
land Empire District Council, Respondents. 


BRIEF OF RESPONDENTS. 


Statement of the Case. 

This is a suit for equitable relief against acts and orders 
of the National Labor Relations Board which are alleged 
to be in plain contravention of the Act of Congress creating 

lo 


tflie Board and charting its authority. The complaint is 
on behalf of five labor unions, locals of the Lumber and 
Sawmill Workers Union chartered bv the United Brother- 
hood of Carpenters & Joiners of America affiliated with 
the American Federation of Labor, which for the sake of 
brevitv and clarity we shall hereinafter denominate as the 
“Respondent Brotherhood”, whose eligible membership 
embraces the employees of five operations of the Potlatch 
Forests, Inc. within the State of Idaho. Three of these 
labor unions represent employees in the company’s saw¬ 
mills, one at Lewiston, another at Coeur d’Alene, some 125 
miles north of Lewiston, and the third at Potlatch, located 
approximately half way between Lewiston and Coeur 
d’Alene. The other two represent employees in two logging 
operations, one at Bovill, Idaho, the other at Headquarters, 
Idaho. 

i Respondent Brotherhood in its cause of action complains 
that the Appellant Board conducted a representation pro¬ 
ceeding at the instance of and upon the petition of the CIO, 
ordered an election, conducted an election and certified the 
CIO as the bargaining representative, without according 
to these respondents a hearing, in violation of the specific 
mandate of Congress in the enactment of the National Labor 
Relations Act (29 U. S. C. A. Sec. 159(c)), and in violation 
of the due process clause of the Constitution of the United 
States (Amendment V). 

Coupled with the cause of action for equitable relief 
(mandatory injunction) is a cause of action and a prayer 
for declaratory judgment declaring the proceedings of 
the Board in the absence of a hearing vouchsafed by statute 
and guaranteed by the Constitution idtra vires and void, and 
decreeing the Board’s certification of the CIO based thereon 
invalid. 
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The facts disclosed by the complaint, together with fill 
inferences, implications and intendments reasonable deriv¬ 
able therefrom in the plaintiff’s favor, must be accepted 
as true and stand as admitted. 

1 Moore Fed . Rules & Practice, 2 yr. Supp. p. 127; 

Inland Empire District Council v. Graham, 53 Fed. 

Supp. 369; 

M. & M. Woodworking v. N. L. R. B., 9 C. C. A., 101 F. 

(2d) 938. 

Those facts disclose the following history of events: 

On July 16, 1943, the CIO and its affiliated unions filed 
with the Board a petition requesting certification as bar¬ 
gaining representative for all production and maintenance 
employees of the Potlatch Forests, Inc. in all five of its 
plants or operations at the five locations above set forth 
excluding certain classes of employees. Slightly less than 
a month later, August 11th, the CIO filed a motion with 
the Board requesting that this petition be treated as an 
amendment to certain former petitions which it had pre¬ 
viously filed on the 9tli of March, 1943 (which petitions, 
after a hearing, had been dismissed by the Board) and that 
the Board enter an order directing the holding of an elec¬ 
tion without granting Respondent Brotherhood either a 
notice or a hearing. The former petitions which the CIO 
asked to have reopened and amended had been filed by the 
CIO on March 9,1943, requesting certification as bargaining 
representative for production and maintenance employees 
in three separate places only of the company’s five plants, 
the three units being located at the mill at Lewiston ar.d 
the two logging plants, one at Bovill, and the other at Head¬ 
quarters. Excluded from those earlier petitions were the 
two remaining sawmills, one at Potlatch, the other at Coeur 
d’Alene. 
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As the complaint establishes, a hearing on those former 
petitions had been held at Lewiston on May 14, 1943, based 
upon such hearing a decision had been rendered by the 
Board on July 13, 1943, in which the Board found the units 
included in the CIO’s former petitions inappropriate for 
collective bargaining purposes, that no question concerning 
representation had arisen in an appropriate unit, and there¬ 
fore dismissed its petitions for certification at the three 
particular units concerned. Such petitions having been 
dismissed, those particular proceedings thereby were termi¬ 
nated, all prior to the filing of the petition of July 16, 
which raised new and different issues. 

The complaint then discloses that the Board, without 
providing for a hearing and over the objection of Re¬ 
spondent Brotherhood, arbitrarily and capriciously issued a 
decision directing the holding of an election in a single 
unit composed of employees in all five of the company’s 
plants, including not only the three covered by the earlier 
petition theretofore dismissed, but the two additional saw¬ 
mills located, one at Potlatch and the other at Coeur d’Alene, 
which were totally excluded from the scope of the earlier 
petitions and embracing categories of employees not at all 
included or involved in the earlier petitions. Pursuant to 
such decision an election was held in which certain of the 
employees of the company in all of its five plants were 
permitted to participate. The Regional Director for the 
Board, issued a report to the Board in Washington, D. C., 
based on the results of the election and recommending cer¬ 
tification of the CIO as collective bargaining representa¬ 
tive. The CIO received a majority of those voting, but 
substantially less than 50% of those eligible to vote. The 
complaint sets forth protests and objections filed by Re¬ 
spondent Brotherhood with the Appellant Board, prior to 
and since the election, upon the ground that the Board 
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had proceeded without granting Respondent Brotherhood a 
hearing in violation of the Act of Congress authorizing its 
procedure, which Act provides: 

Whenever a question affecting commerce arises con¬ 
cerning representation of employees, the Board may 
investigate. * * * In any such investigation the 

Board shall provide for an appropriate hearing upon 
due notice. * * * (Sec. 9(c)). 

and in violation as well of the rules and regulations of the 
Board, Article III, Section 3 (8th Annual Report, NLRB, 
1943, p. 223) which provides: 

After a petition has been filed, if it appears to the 
Regional Director that an investigation should be in¬ 
stituted, he shall institute such investigation by issu¬ 
ing a notice of hearing. * * * The Regional Di¬ 

rector shall prepare and cause to be served upon 
petitioners and upon the employer * * * and u pcm 

* * * labor organizations purporting to act as rep¬ 

resentatives of any employees directly affected by such 
investigation, a notice of hearing upon the question of 
representation. * * * A copy of the petition shall 

be served with such notice of hearing. 

The complaint further particularizes the error inherent 
in the proceedings of the Appellant Board from which the 
Board issued an order of certification, and that such pro¬ 
ceedings, decisions, findings and orders were had by the 
Board upon issues and questions upon which no hear ng 
had been afforded to Respondent Brotherhood. 

After the election, but prior to the Board’s certification 
of the CIO, Respondent Brotherhood filed a prior suit (Civil 
Action No. 22,353), in the United States District Court or 
the District of Columbia, which suit was dismissed on the 
ground that administrative remedies had not been ex¬ 
hausted. Thereupon Respondent Brotherhood, not wishing 


to appeal from said order of dismissal, filed a motion with 
die Board to reconsider and vacate its decision and direction 
of election, to vacate the election, stay certification of repre¬ 
sentatives, and grant an appropriate hearing. The Board 
upon this motion, more than two months after the election 
did grant a hearing, but declined to disturb its decisions, 
and proceeded to certify the CIO on March 4, 1944. A 
second motion to reconsider having been overruled, and 
administrative remedies having been exhausted, Respond¬ 
ent Brotherhood filed the present action. 

The complaint concludes by setting forth that the Appel¬ 
lant Board has issued its order certifying the CIO based 
upon the proceedings herein described, which order, if 
allowed to stand, would deprive these respondents of their 
right of representation among the employees of the com¬ 
pany and of their right to an appropriate, fair and impar¬ 
tial hearing upon due notice as guaranteed by the National 
Labor Relations Act, thus depriving them of property 
without due process of law, in violation of the Fifth and 
Fourteenth Amendments to the Constitution of the United 
States. It enumerates the valuable personal and property 
rights which these Respondent unions possess, all of which 
they will forfeit unless the relief herein sought is granted. 

Summary of Argument. 

In brief Respondent Brotherhood does not contend that 
the court can assume the discretionarv function of the Board 
to determine bargaining units or questions of representa¬ 
tion. However, the Board in doing so must comply with 
the requirement of the statute and grant a fair hearing 
upon due notice consistent with the constitutional require¬ 
ments of due process. 

Inasmuch a§ the elections are resorted to for the specific 
purpose of determining the choice of representatives, such 
a | hearing must be held prior to the election. This is 
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logically necessary, because some of the functions of a 
hearing are to determine whether an election shall be held 
and what employees shall be permitted to participate in 
the election. Numerous other issues arising at the hearing 
must from the very nature of the proceeding be determined 
prior to the election. To refuse a hearing prior to the 
election, as was done in this case, is a denial of due process. 

When a new- petition or case is filed before the Board, the 
want of a hearing cannot be obviated by merely re-opening 
former cases involving different issues and adopting the 
record of the former hearing as a substitute for the hear¬ 
ing required by the statute. There is no substitute for due 
process. Respondents were entitled to a hearing, if for no 
other reason, because the Board bv amendment changed the 
issues entirelv, and decided the case on issues on which the 
respondents had received no hearing or notice of hearing. 
Such proceedings do not conform with the requirements of 
the Act or the Constitution as shown bv the legislative his- 
torv of the Act. When the Board acts beyond its author it v 
and utra vires, its actions are subject to restraint by a court 
of equity. 

The Act is silent on the question of judicial review in 
representation cases, but the District Court had general 
equitable jurisdiction as held in American Federation of 
Labor v. Madden , 33 F. Supp. 943, a decision rendered after 
the case had been passed on by the Supreme Court of the 
United States and the Court of Appeals for the District of 
Columbia. The Switchmen’s cases recentlv decided bv the 
Supreme Court of the United States are to be distinguished, 
because a question of procedural due process is involved 
here. Since the Board, according to the complaint (which 
must be accepted as true as to matters well pleaded), ar¬ 
bitrarily refused a hearing, rendered its decision, held an 
election, and issued an order of certification in a manner 
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violative of due process, such certification must be set aside. 

The issue involved here is between the respondents and 
the appellants who are the only necessary parties, because 
the Board has denied the statutory right of a fair hearing 
to the respondents and acted to their injury. The appel¬ 
lants contend that its certification is not an order, and that 
it is effective onlv bv virtue of the command of the statute. 

W w 

This contention is most unrealistic, because what command 
could be more compelling than the command of the law ? 

While the appellants have a wide discretionary authority 
with which we do not here complain, they are, nevertheless, 
subject to the controlling supervision of the court where 
constitutional questions of due process are involved. Al¬ 
though appellants manifestly are possessed of a degree of 
expertness in the field committed to them, still the courts are 
possessed of superior competence to decide questions such 
as that presented here, and the courts will not abdicate the 
functions committed to them by a Democratic government. 

The equity jurisdiction of the court provides the appro¬ 
priate forum for the determination of the issues raised by 
the complaint. Cases involving the common law writ of 
mandamus, cited by appellants, are inapplicable to the 
issues involved. 

Since the necessary parties are before the court and the 
issues are within the competence of the court to decide, we 
submit the court should protect the respondents from the 
unwarranted arbitrary and illegal actions of the appellants 
and sustain the lower court. 

Argument. 

i The record presents two principal issues as follows: 

! 1. Can the Board certify representatives without granting 

respondents a fair hearing upon due notice consistent with 
the requirements of due process? 
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2. Does the United States District Court for the District 
of Columbia have jurisdiction to grant relief when repr e¬ 
sentatives have been certified without such a hearing before 
the Board? 

Respondents Denied Due Process. 

Inasmuch as a determination of the first question pre¬ 
sented is essential to the determination of the jurisdictional 
question, we shall first consider whether respondents have 
been denied due process. We do not contend that the court 
can assume any part of the discretionary function of t ic 
B oard to determine collective bargaining units and the 
choice of representatives for the purpose of collective bar¬ 
gaining. The Act clearly lodges that function and authority 
with the National Labor Relations Board. Our contention 
is that in doing so, the Board must meet the requirements 
of procedural due process, must comply with mandatory 
provisions of the National Labor Relations Act, and failing 
in this, the determination of the Board can have no valid itv 
whatever. 

In substance, the respondents were denied due process by 
the following legal manipulation as set forth in detail in 
the complaint. Hearings were held on certain petitions fi^ed 
by the CIO, and the issues were found against the CIO 2 nd 
the petitions dismissed. Thereafter, the Board amended 
such petitions in a manner to present new and substantially 
different issues and rendered its decision in favor of the UlO 
without granting a hearing or notice of hearing on such 
new and different issues. In other words, the Board de¬ 
cided the case upon issues upon which a hearing had b^en 
denied, and upon the basis of its findings held an election. 
After the election upon further protest of Respondent 
Brotherhood, the Board granted a hearing, but refused to 
vacate its former proceedings. While the Board originally 
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contended that the hearings held in the former eases were 
sufficient, it now relies principally upon the hearing held 
after the election to support its contention that the require¬ 
ments of due process have been met. However, by any 
reasonable interpretation, the Act requires that the hearing 
be held before an election. True, the Act does not specifi¬ 
cally require the holding of an election, but it does provide 
that “in any such investigation, the Board shall provide 
fpr an appropriate hearing upon due notice, * * * ” 

Since it is the purpose of the hearing to determine among 
other things whether a question concerning representation 
has arisen, whether it should be resolved by an election, 
whether a determination is barred by a valid subsisting 
contract, or for other reasons, as well as to determine the 
extent of the appropriate unit and the employees who 
wyill be permitted to participate in the election, it is obvious 
that the hearing required must precede any election to be 
held. This view is supported by the history of the legisla¬ 
tion. For example, it is stated on page 14 of the Report 
of the Committee on Education and Labor of the Senate 
(accompanying Senate Bill No. 1958, 74th Cong., 1st Sess., 
N. L. R. Act) that: 

Section 9 (b) empowers the National Labor Rela¬ 
tions Board to decide whether the unit appropriate for 
! the purposes of collective bargaining shall be the em¬ 
ployer unit, craft unit, plant unit, or other unit. Ob- 
, viously, there can be no choice of representatives and 
no bargaining unless units for such purposes are first 
i determined. And employees themselves cannot choose 
these units, because the units must be determined before 
it can be known what employees are eligible to par¬ 
ticipate in a choice of any kind. 

Moreover, it is crystal clear that the appropriate hearing 
mandatorily required must be a due process hearing upon 
due notice affording the parties an opportunity to know 
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the issues and meet opposing claims. That such was the 
intention of the Congress is clear from the legislative pro¬ 
ceedings during the enactment of the law. Almost pro¬ 
phetically, it seems, and out of an abundance of caution, in 
the final stages of enactment the words “upon due notice” 
were inserted in Section 9(c) by the Conference Committee; 
as appears in the Report of Conference Committee on Sen¬ 
ate Bill No. 1958 (74th Cong. 1st Sess., p. 5) it reads: 

House amendment No. 12 inserts the phrase “upon 
due notice” in section 9(c) providing for hearings by 
the Board on the issue of collective bargaining repre¬ 
sentation. The conference agreement accepted this 
amendment out of abundant caution; though it would 
perhaps be implied that a requirement of a hearing 
includes due notice to the parties. 

We contend that when the Board resorts to the election 
process to determine an issue of representation, it must 
hold a hearing prior to the election, else upon plainest 
principles of fair play and due process, the result of sush 
election cannot be used as a reliable basis for certification. 
Not only the Act itself, but the Constitution, requires it. 

Federal Administrative Law, Vom Baur, Vol. I, Sec. 2fK). 
Vom Baur says (Vol. I, Sec. 290): | 

The right to know and meet opposing claims is a 
right to have the issues and contentions of opposing 
X>arties clearly defined so as to be able to meet them 
by the introduction of evidence and argument. It mijist 
be afforded to every interested party to an adversary 
proceeding as a requisite of a full hearing. Without 
the right, the other rights incident to a hearing, sijch 
as the right to introduce evidence and present argu¬ 
ment, become barren and valueless. Failure to afford 
the right is more than an irregularity in practice, it is 
a vital defect. It is not technical, but rests on the 
plainest principles of justice and fair play. The due 
process clause guarantees no particular form of 
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procedure to enforce the right, as it is a substantial 
right which does not depend upon form. 

Adequate opportunity to know and meet opposing 
claims is afforded where the purpose and nature of a 
hearing become apparent, in the substantial sense, be¬ 
fore the hearing commences, or during the hearing in 
time for reception of all relevant evidence and argu¬ 
ment offered to meet the opposing claims. An order 
is void where an agency ignores the question presented 
to it and decides another not raised, or where its ef¬ 
fective date is prior to the hearing. It is not void 
where it is to become effective after review by a court 
which has power to examine the evidence taken before 
the agency, and to take other evidence, including evi¬ 
dence opposed to that taken before the agency. 

See also: 

Morgan v. United States, 298 U. S. 468 (1936) and 
304 U. S. 1 (1938); 

St. Joseph Stockyards Company v. United States, 
298 U. S. 38; 

Ohio Bell Telephone Company v. Public Utilities 
Commission, 301 U. S. 292; 

Inland Steel Company v. National Labor Relations 
Board, 109 F. (2d) 9; 

Brotherhood of Railway Trainsmen v. Natio'nal 
Mediation Board, 88 F. (2d) 757. 

Since by the election the issue is generally decided for 
all practical purposes, a hearing after an election is of little 
use to a party. By the common practice of the Board, a 
full hearing upon due notice is held before an election 
with an opportunity for a supplementary hearing after the 
election at which questions of challenged ballots and viola¬ 
tions of the rules of the election relating to campaigning 
in the vicinity of the polling place and like questions are 
normally considered. But in this case the usual practice 
was not followed. 
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If the Board may simply push aside interested parties 
and hold elections indiscriminately with the promise that a 
hearing will he held after the election to make sure that no 
interested party is injured such procedure would be pre¬ 
posterous. Not only would such a policy create unlimited 
confusion, but it would unavoidably and unfairly affect 
the rights of parties by reason of the announcement of 
election results and the influence thereof in units which 
might be later found to be inappropriate. It would foster 
the holding of elections and stir up disputes where no que s¬ 
tion of representation had been found to exist. It would 
be the reverse of due process, and would destroy the use¬ 
fulness of the Board itself by giving it authority to act 
arbitrarily without an opportunity to exercise discretion 
based on facts established by evidence. 

The U. S. District Court for the District of Columbia Has 
Jurisdiction to Grant Equitable Relief. 

Appellant relies mainly, heavily and in practical effect 
almost entirely upon its proposition that Congress lias ef¬ 
fectually deprived the courts of the United States of juris¬ 
diction to entertain an action for equitable relief in cases in 
the nomenclature of the Act described as “representation 
proceedings”. Representation cases are those involving 
the procedure authorized under Section 9 of the National 
Labor Relations Act, 29 U. S. C. A. 159. That section pro¬ 
vides that the representative for collective bargaining of a 
majority of the employees in an appropriate unit shall con¬ 
stitute the exclusive collective bargaining representative of 
all of the employees. It confers upon the Board the func¬ 
tion of ascertaining, in the event of a dispute, who is the 
selected representative. The method prescribed is tl^at 
outlined in Paragraph (e), Section 9 (29 U. S. C. A. 159 (e)). 
The Act authorizes the Board to investigate and determi.ne 


such a dispute, but requires that if the Board do so, it shall 
issue notice and provide for a hearing to all interested par¬ 
ties and unions. No appeal whatsoever from the Board’s 
decision in a purely representation case is provided for 
under the Act. The Act is silent with respect to review or 
appeal. 

The Board is invested with two widely different functions. 
The first is the one we have just discussed, that of conduct¬ 
ing representation proceedings. The second is a jurisdiction 
conferred upon it to entertain complaints charging em¬ 
ployers with unfair labor practices, to conduct hearings, 
make findings and enter orders and to procure the enforce¬ 
ment of such orders by application to the Circuit Courts. 
The Board’s unfair labor practice jurisdiction is derived 
from Sections 7 and 8, and procedure with respect thereto 
is likewise to be found in Sections 7 and 8, and appellate 
procedure to the Circuit Court of Appeals in Section 10. 

It will be found from examination of the Act that the onlv 

* 

appeal existing under the Act relates entirely to complaint 
cases involving the charge of unfair labor practices. 

There seems to be contained in Appellant’s brief the 
suggestion, perhaps ambiguously implied, that ultimately, 
at some final stage of these proceedings, a review or an 
appeal may be had in the Circuit Courts under the appellate 
procedure of the Act. Such a suggestion, if any were in¬ 
tended, we must categorically and demonstratively dispel. 
Jurisdiction was conferred by the Act upon the Circuit 
Courts to enforce, modify or set aside Board orders where 
unfair labor practice charges are involved, either under 
Sec. 10(e) or Sec. 10(f) (29 U. S. C. A. 160(e), 160(f)), 
Donnelly Garment Co. v. Union, C. C. A. 8th, 99 F.(2d) 309. 

In those cases where an appeal to the United States courts 
from the acts, orders or decisions of the Board, acting pur¬ 
suant to its statutory authority and agency, is provided for 
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by the act, it may be conceded that such appellate remedies 
as the Act may prescribe are exclusive. Admittedly, no 
independent suit in equity would or could lie to review the 
action of the Board on matters reviewable within the ap¬ 
pellate procedure provided by the act itself. Bethlehem 
v. Myers, 303 U. S. 41, 82 L. Ed. 638. We, however, are not 
concerned with a case for which the Act provides an avenue 
of appeal or review to the U. S. Circuit Courts. The Wagner 
Act provides no such appeal from a representation pro¬ 
ceeding, nor from an order to conduct an election. These 
proceedings fall under the terms of Sec. 9 of the Act, which 
is utterly silent as to review or appeal or, for that matter, 
with respect to any judicial remedy. We have a right to a 
hearing stemming from an integral mandatory provision 
of the Act which conditions the Board’s right and authority 
to proceed. That hearing involves, as a necessary issue 
thereof, the question whether an election be held at all, a id 
considerations bearing upon whether or not an order of 
certification be issued by the Board. No procedure for 
appeal to the Circuit Courts having been provided, the 
Board’s order is final and non-reviewable except to the 
extent to which an independent suit in equity may lie to 
restrain the Board, not from exercising its discretion, but 
from acting in trespass over and beyond its authority, 
ultra vires, and in violation of the mandate of the Act. It) is 
familiar in municipal and constitutional law that officers and 
agents of the sovereign state may not be restrained by the 
courts in the exercise of their statutory duties and functio ns, 
so loner as tliev remain within their statutorv authoritv; on 
, the other hand, they enjoy no immunity from judicial re¬ 
straint once they depart from that authority, violate their 
statutory mandates, and trespass upon or invade private 
or personal rights. 

The jurisdiction of equity to restrain comes into force, 
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however, only where there exists no other or adequate 
remedy at law. Hence the emphasis that we place upon the 
consideration that under the facts presented by the plead¬ 
ings here, involving a representation proceeding under 
Section 9, no appeal whatsoever has been provided by the 
Act or will lie to the Circuit Courts even though the Board 
clearly, and let us say admittedly, predicates its acts, find¬ 
ings and procedure upon a proceeding utterly violative of 
due process—even though it denies us a fair hearing. The 
question then present upon this appeal is whether, the Act 
having provided no appeal to the Circuit Courts in a repre¬ 
sentation proceeding under Section 9 such as is afforded in 
an unfair labor practice complaint under Section 10, the 
Board can without compunction boldly proclaim that it lay 
dispense with a constitutional guaranty of due process and 
with the Congressional mandate of a fair hearing, and tell 
us that we are utterly without any remedy whatsoever? 
Can the Board positively violate the right which Congress 
conferred upon us and yet tell us that in doing so they can 
exclude us from our day in court? 

The Board, we submit, misconceives the potent and 
remedial power of a court of equity to grant effective relief 
in premises such as these. It is the inherent power and 
function of a court of equity to restrain the ultra vires acts 
of public officers. That function derives from the Con¬ 
stitution itself, which provides (Art. Ill, Sec. 2) that the 
judicial power of the United States shall extend to all cases 
in law and equity arising under the Constitution and laws 
of the United States; and, in the Amendments, Article V, 
that no person shall be deprived of life, liberty or property 
without due process of law. 

The Supreme Court in A. F. of L. v. N. L. R. B., 308 U. S. 
401, discussed the principles we have herein analyzed. It 
clearly pointed out that no avenue of judicial review is 
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provided for within the Act, and it therefore affirmed tjhe 
Court of Appeals for the District of Columbia in the case 
below ( A. F. of L. v. Madden, 103 F.(2d) 933) in holding 
that a representation case such as ours was non-reviewable 
under the statutory appeal in the Circuit Court. It touched 
upon the question as to whether or not an independent suit 
in equity would lie, and while not passing upon the propriety 
of such a remedy, Chief Justice Stone went far, in the 
decision, from disapproving it. We frankly rest our c^se 
upon the decision of Justice Groner, concurred in by the 
Justices of this Court in the case below (supra) coupled 
with the judgment of Justice Bailey in the same case, 
subsequent to the decision of the Supreme Court of the 
United States, reported in A. F. of L. v. Madden , 33 F. 
Supp. 943. 

Decision of U. S. District Court on Identical Facts Involved 

In This Case Recognizing Right and Jurisdiction of Court 

of Equity to Intervene. 

Respondents here, prior to the election, sought injuncti ve 
relief in the U. S. District Court for the Western District 
of Washington. That court entertained plaintiffs’ peti¬ 
tion, considered the Government’s motion to dismiss upon 
grounds identical to those urged here, and while ultimately 
dismissing the complaint upon the ground that an injunction 
prior to the election would be premature, it did definitely 
conclude that the U. S. Court had jurisdiction under 
premises such as ours to grant equitable relief. 

That case is noted in the reports as Inland Empire l\ts- 
trict Council v. Graham , Western District of Washington, 
N. D., 53 F. Supp. 369. So much of that decision is devoted 
to considerations which form the very subject matter of the 
legal issue here involved that we regard a substantial 
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quotation therefrom as not only germane but, we trust, 
helpful to the court: 

Both sides seem to agree that there is no remedy by 
review. It is the position of the defendants that the 
courts have no authority in any connection either be¬ 
fore or after the election and before or after any 
certification. At least I have understood from the 
arguments of defense counsel that the defendants’ 
position is that the defendants and the Board are im¬ 
mune from any judicial action whether they do or do 
not have a hearing. 

The decision of the United States Supreme Court in 
American Federation of Labor v. N. L. R. B ., 308 U. S. 
401, 60 S. Ct. 300, 84 L. Ed. 347, in an expression of the 
court not necessary to the decision, in my mind, does not 
entirely support defense contentions. It would seem 
that the Supreme Court was not convinced that an 
equitable action at a proper time could not be heard 
i in a United States District Court. Other decisions pre¬ 
sented to me would indicate that some other courts have 
not been so convinced. In fact, in the case of Interna¬ 
tional Brotherhood of Electrical Workers v. N. L. R B., 
decided in March of 1940, reported in 41 F. Supp., 
beginning at page 57, Judge Moinet enjoined an election 
by the N. L. R. B., and so far as I know’ his injunction 
was accepted and never appealed from. 

If, in fact, there was no hearing I am of the opinion 
that any election that will be held will be a nullity. I 
am satisfied if there were no hearing any certification 
by the Board will be ineffectual. It must not be for¬ 
gotten that the National Labor Relations Board is a 
statutory organization. When it acts within the au¬ 
thority that the law gives it, its decisions are very bind¬ 
ing. The review provided by statute in those cases 
where a review is provided are much circumscribed 
and controlled by the decision of the Board. But this 
statutory Board must act in accordance with the law’. 
The law, as well as its own rules, completely require a 
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hearing before there can be a certification. It must not 
be forgotten that the election is permissive—the hear¬ 
ing is demanded. 

I think there is much merit in the contention of the 
plaintiffs that a hearing on two petitions held before 
the last petition was thought of cannot ex post facto 
be made a valid hearing for the last petition. j 

Switchmen’s Case Distinguished. 

There is nothing in the recent decisions of the Supreme 
Court of the United States, cited in appellants’ brief, nota¬ 
bly the Switchmen’s case (Switchmen’s Union of North 
America v. National Mediation Board, — U. S. —, 64 
S. Ct. 95, and companion cases, Ge'neral Committee v. 
M. K. T and General Committee v. Southern Pacific, de¬ 
cided the same day), which militates against the positioji 
upon which we rely. It is true that in that particular cast 
Justice Douglas, on behalf of the majority of the court, held 
that the Railway Mediation Board was free from judicial 
restraint and that the courts of the United States had no 
jurisdiction to intervene or review its acts and decisions. 
We have no quarrel with that decision as it relates to tlje 
facts in that particular case. In the Switchmen’s case aijd 
related cases the court was asked to interfere with adminis¬ 
trative procedures which Congress committed entirely jo 
the discretion of the Railway Mediation Board. Congress 
had delegated to that Board the function, legislative jn 
character, which Congress might have elected to perform 
itself. In the interest of efficiency it established a specijal 
board charged with the agency of administering the detajls 
of labor relations between the railways and their employees. 
Among other tasks entrusted to that Board was that of 
determining all matters with respect to what constituted 
an appropriate bargaining unit. The Board made such 
determination, and in doing so acted pursuant to the in- 
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structions and directions of Congress. There is nothing 
novel or peculiar in the holding of the Supreme Court. In 
discharging a duty and function entrusted to it by Congress, 
tfae Board’s judgment was final. In doing so, the Board 
acted administratively in the discharge of a purely legisla¬ 
tive function. It is a familiar principle of law that courts 
cannot, in matters within the competence of the legislative 
branch, substitute their judgment for that of the Legisla¬ 
ture, and it is equally true as a necessary consequence 
thereof that courts cannot substitute their judgment for 
the discretion of administrative agencies acting pursuant 
to their legislative mandate. 

i In that case there was no question of due process. Though 
the act did not require it, the decision recites that the Board 
gave all parties a full and complete hearing. A vitally 
different question would have been present had the Board 
violated a command of Congress and had the Board refused 
any party a substantive compliance with due process. In 
our case, we plead that both in fact and in legal contempla¬ 
tion the Board has not acted within the scope of its instruc¬ 
tions from Congress and that it has refused us a fair hear¬ 
ing. We plead that the Board’s conduct with relation to us 
is a departure from the mandatory command of Congress. 
In the Switchmen's case the Railway Mediation Board 
carried out the dutv confided to it bv Congress. In our case, 
however, the Board proposes to exercise the right to violate 
an act of Congress requiring a fair hearing in limine as a 
condition precedent to its asserting any jurisdiction to pro¬ 
ceed or to arrive at findings or to reach and issue decisions. 

We are not asking this court, therefore, to interfere with 
a discretionary duty entrusted to the Board by Congress, 
such as was true in the Switchmen’s case. We are not ask¬ 
ing the court to substitute its judgment for that of the 
Board in matters within the field of legislative functions as 
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to which the Board’s judgment is supreme. The Board las 
no legal right to grant or to refuse, in its discretion, a fair 
hearing conformable to due process. It has only one choi ce 
or one option: it must by command of the Act which created 
it grant such a hearing. We are merely asking the court, 
therefore, to protect us and to insure to us that due process 
and that character of fair hearing guaranteed alike by the 
Constitution and by the particular act of Congress creating 
the Board which conditions its right to assert jurisdiction 
over us. It would be monstrous and absurd to hold that 
courts are powerless to afford equitable relief such as has 
been under our Constitution one of the highest of judicial 
prerogatives in a clear case, such as our pleadings disclose, 
where the Board asserts the power of refusing us a hearing 
notwithstanding a clear and unequivocal demand of Con¬ 
gress that it grant one. 


The Doctrine of Administrative Finality: How Far Sh; 

It Extend? 


We cannot discuss the precise question involved herein 
without viewing it in its context in the entire field of ad¬ 
ministrative law. The proper relationships between courts 
and administrative bodies is excellently defined in the ex¬ 
pression of Mr. Justice Jackson in Dobson v. Commissioner, 
— U. S. —, 64 S. Ct. 239, Dec. 1943. He described the 
superior advantages of administrative specialists over Ju¬ 
dicial authorities in settling, analyzing and finding facts 
with respect to complex matters of accounting and busi¬ 
ness, administrative and executive procedure. Speaking 
of the Tax Board, he said: 

It deals with a subject that is highly specialized and 
so complex as to be the despair of judges. It is rela¬ 
tively better staffed for its task than the judiciary. 
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He emphasizes the distinction between matters and dis¬ 
putes over such accounting problems essentially factual 
in nature, and questions of law as such. 

Congress has deliberately sought to entrust these spe¬ 
cialized technical factual and accounting problems to the 
complete training, skill and discretion of “administra¬ 
tive specialists”. By the same token, however, questions 
which in their essence are primarily legal, constitutional 
or predicated upon the principle of due process remain, as 
ever, reserved for the exclusive competence of the courts. 
Just as courts may not substitute their judgment on ad¬ 
ministrative matters for that of the administrative agency 
specially set up for that purpose, neither do administrative 
bodies substitute their summary, informal and executive 
judgment for that of members of the judiciary, specially 
trained and selected for that particular function, to whom 
the Constitution and Congress have specially committed 
the task. 

i Whatever inexpertness, inappropriateness or incom¬ 
petence courts may display in discharging administrative 
functions essentially technical or factual, those disquali¬ 
fications do not apply to functions primarily or purely 
judicial. The very premises necessarily relied upon to 
make out a case for administrative autonomy in technical 
and accounting problems serve, by an equal margin of 
superiority, to establish the exclusive fitness and adapta¬ 
bility of the courts in resolving and settling matters of ju¬ 
dicial, legal or constitutional import. No matter, therefore, 
to what extent courts have gone in reecnt years in recog¬ 
nizing and expanding the limits of administrative finality 
in an era embracing a demand for expert technical and 
scientific knowledge, nothing whatsoever in that tendency 
can validly be regarded as warranting or justifying an 
assumption that courts have resigned to such bodies the 
function of declaring basic law or preserving the vigor and 
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vitality of constitutional guarantees and sanctions. Where 
a problem of fundamental or constitutional law is present, 
administrative bodies charged with purely business or 
technical tasks must step aside and yield to the courts 
specially charged by Congress and the Constitution with 
the responsibility for determining purely legal issues. Any 
other regime which would purport to concede to adminis¬ 
trative bodies an absolute finality, not only to administra¬ 
tive, governmental or technical problems, but to those as 
well involving basic and constitutional rights and guaran¬ 
tees, or to problems of due process, would effectively es¬ 
tablish a supremacy of administrative agencies so ultimate 
and far-reaching as to develop into an arbitrary absolutism 
free from check or restraint—an absolutism entirely foreign 
to the genius of our American process of democratic in¬ 
stitutions and to our philosophy of a coordinate separate¬ 
ness of governmental powers. 

However fond the august Caesars who ruled imperial 
Rome with an absolute sway may have been of proclaiming 
their boastful dictum “ Sic volo, sic jubeo ”—however much 
administrative rulers of the ultra modern nations of con¬ 
tinental Europe may have sought with deceptive profes¬ 
sions of technical expertness and superior scientific and 
governmental efficiency to mimic them—happily no echo 
of that philosophy will be found or tolerated within the 
confines of our free and democratic institutions. The words 
of Mr. Justice Davis in Ex parte Milligan, 71 U. S. 142, 
18 L. Ed. 281, though time-worn and dog-eared with fre¬ 
quent repetition, have nevertheless a virility and vibrant 
meaning as eloquently expressive of the genius of our 
American institutions today as in those historic days }n 
which they were uttered: 

By the protection of law human rights are secured 
Withdraw that protection and they are at the mercy qf 
wicked rules or the clamor of excited people. * * 
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The Constitution of the United States is a law for the 
* * # rulers and the people * * * and covers with 
the shield of its protection all classes of men, at all 
times and under all circumstances. 

In the face of an insistent pressure ever to advance the 
domain of administrative finality at the expense of the 
judiciary, the courts have a great responsibility. We 
should be among the last to ask the courts to stay the proc¬ 
ess of democratic efficiency or to arrest a movement which 
promises to lend every advantage of expert skill and train¬ 
ing to the conduct of government. Yet, such administrative 
agencies must always remain the servant, not the master. 
There are important vital and sacred personal and prop¬ 
erty rights which must remain inviolate and proof against 
pressure or invasion. The primary occupation of the courts 
today must therefore be just as vigorously exerted, as 
traditionally it has always been, to secure the individual 
right from being crushed in the shock of conflicting social 
forces. Amongst these is the right of due process and the 
implementing of due process is distinctly a judicial func¬ 
tion. To protect it against every form of political or social 
pressure remains now, as ever, the uncompromising duty of 
the judiciary. 

Courts of equity have, under our constitutional system, 
the duty of vindicating the supremacy of constitutional 
rights and guarantees and not the least of these is that 
of due process. Once the courts are shorn or stripped of 
their power to enforce with legal sanctions such guarantees 
as are conferred by constitutional requirements, then they 
will effectually have evaporated. In the place of supremacy 
of constitutional legal and moral rights, we shall then have 
substituted the discretion or the whim of administrative 
bodies and their appointees. We shall have repudiated 
those fundamental and cherished principles upon which our 
entire constitutional structure of government rests. 
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Acknowledgment of the claim of exemption from judicial 
restraint even in the face of ultra vires conduct, which ad¬ 
ministrative bodies such as the NLRB here seeks to procure, 
would if recognized result in complete domination by the 
Board, not only over Congress, but over the judiciary whose 
authority stems from the Constitution itself. To render the 
courts thus impotent and powerless, even where questions 
of constitutional process are concerned, would at no 
remote period overthrow constitutional government of laws 
rather than of men and in its place install arbitrary govern¬ 
ment by administrative edict. Administrative law and 
administrative agencies introduce much that is essential to 
the expert, trained and scientific conduct of government 
dealing with current day complexities and social problems. 
Yet, even so, the tendency to extend to such agencies ad¬ 
ministrative finality, free from judicial intervention, must 
be viewed in the light and the language of the civilians as 
“aliquod pro dire tenus ”—something that may be ex¬ 
tended just so far, but no further. The trend in favor of 
more efficient administrative government must surely be 
encouraged, but that does not require the sacrifice or aboli¬ 
tion of resort to the courts for relief or protection from 
arbitrary administrative abuse, which from time to time, 
it may judicially be noted, is inevitably bound to occur. 
Such a forfeiture is not necessary to the development of 
administrative efficiency. On the contrary, to the extent 
that is tolerated, it will prove hostile and inimical to t rue 
parliamentary or democratic processes. 

The Certification Does Injure Respondents. 

Appellants point to statements in the report of the Sen¬ 
ate Committee to the effect that an election in itself has 
no affect upon the rights of either employer or employees. 
Manifestly, the Committee did not have in mind the situa¬ 
tion existing when two or more unions are in controversy, 
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each claiming the right of representation. But when the 
Board makes an order certifying representatives, we con¬ 
tend that such an order does affect the substantial rights 
of interested parties. However, appellants say that a cer¬ 
tification is not an order and hence will not cause any in¬ 
jury to respondents, and that any effect of the certification 
flows from the command of the statute? It is purest 
sophistry to assert that a certification does not affect the 
parties. At this late date, not many employers care to 
invite prosecution for unfair labor practices with conse¬ 
quent penalties and attendant expensive and vexatious liti¬ 
gation, which is bound to follow a refusal to bargain with 
a certified union. The Supreme Court of the United States 
disposed of this contention in its opinion in American Fed¬ 
eration of Labor v. N. L. R. B., 308 U. S. 401, 60th S. Ct. 
300, when it said: 

In analyzing the provisions of the statute in order to 
ascertain its true meaning, we attribute little impor¬ 
tance to the fact that the certification does not itself 
command action. Administrative determinations which 
are not commands may for all practical purposes deter¬ 
mine rights as effectively as the judgment of a court, 
and may be re-examined by courts under particular 
statutes providing for the review of “orders”. See 
Rochester Telephone Corporation v. United States, 307 
U. S. 125,130,135, et seq.; Federal Power Commission 
v. Pacific Power & Light Co., 307 U. S. 156. We must 
look rather to the language of the statute, read in the 
light of its purpose and its legislative history, to ascer¬ 
tain whether the “order” for which the review in court 
is provided, is contrasted with forms of administrative 
, action differently described as a purposeful means of 
excluding them from the review provisions. 

The Remedy of Mandatory Injunction Is Appropriate. 

Respondents proceed on the equitable theory of manda¬ 
tory injunction which is stated in the texts (1 Beach on In- 
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junctions, page 110; 1 High on Injunctions, page 2) as 
type of injunction which seeks to remedy an injury alreacj 
done and to restore the status quo, as distinguished from 
preventive injunction which seeks to prevent a threatens 
injury or wrong. It is warranted in this case. American 
Federation of Labor v. Madden, supra; Brotherhood 
Railway Trainmen v. National Mediation Board, 88 F. 

759); Lyle v. City of Chicago, 191 N. E. 255. 

Appellant Board in its brief, page 11, cites a number 
cases alleged to support its argument that the complai^i 
fails to state facts warranting issuance of a mandatoi 
injunction. 

Among them is Kendall v. United States, 12 Peters 524, 
which a writ of mandamus was issued against the Posrt 
master General, compelling him to extend a certain credi 
to the relator Stokes. The credit was one to which Stoke 
became entitled by virtue of a clear and specific act of 
gress. The Postmaster argues there, as does the Boai| 
here, that the courts had no power to control or comj. 
executive action. The Supreme Court answered this argji 
ment by pointing out that the act commanded by statu 
was clear, explicit and noil-discretionary. 
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The act required by the law to be done by the Post 
master General is simply to credit S & S with the fu 
amount of the award of the Solicitor of the Treasury. 
This is a precise, a definite act, purely ministerial and 
about which the Postmaster General has no discretio 
whatsoever. 

This was not an official act in any other sense tlia,n 
being a transaction in the department where the books 
and accounts were kept and was an official act in the 
same sense that the entry in the minutes of the court 
pursuant to an order of the court is an official act. 
There is no room for the exercise of discretion, official 
or otherwise. All that is shut out by the discretion and 
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positive command of the law and the act required to be 
done is in every just sense a mere ministerial act. 

So in our case the hearing commanded by Congress is 
non-discretionary. It does not lie within the purview of 
the Board to refuse to grant it at its will or pleasure. The 
hearing is compulsory. The Board cannot refuse to execute 
a statutory command and at the same time cloak itself in 
a judicial immunity. This, as the court said in the Kendall 
case, would serve “to paralyze the administration of 
justice”. 

The true principle applicable to the subject of mandamus 
or mandatory injunction may be derived from the next case 
cited by the Appellant Board, Decatur v. Paulding, 14 
Peters 495, and distinguishing the facts in that case from 
those of the Kendall case. In the Decatur case the govern¬ 
mental officer involved, the Secretary of the Navy, was faced 
with several alternatives. He had a choice of conduct which 
he might pursue. This invested him with discretion, leaving 
him free to exercise his best judgment and since the statutes 
under which he acted reposed in him such discretion, the 
court, distinguishing the case from Kendall v. United States, 
supra, held that mandamus could not issue to guide or con¬ 
trol the exercise of executive discretion or judgment. 

The same principle is again clearly enunciated in Louisi¬ 
ana v. McAdoo, 234 U. S. 627. There the court recognizes 
and adverts to the rule of law that where a “public officer is 
required by law to do a particular thing, not involving the 
exercise of either judgment or discretion, he may be re¬ 
quired to do that thing upon the application of one having 
a distinct legal interest in the doing of the act.” 

The court pointed out, however, that where a public officer 
is permitted to exercise judgment or discretion, courts will 
not substitute their judgment or discretion for that of the 
official entrusted by law with its execution. The Appellant 
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Board can derive no comfort from this case or the principle 
laid down therein. It cannot assert a discretionary right 
to grant or withhold a hearing. We are here complaining 
of the Board’s refusal to grant a hearing. The duty im¬ 
posed upon it by law to do so is plain, manifest and indis¬ 
putable. If it refuse, our remedy is to require compliance 
with and execution of the statutory command, seeking relief 
in a court of equity. 

The Board cannot escape the logic of this principal by 
asserting that it has discretionary power to select or choose 
whatever type of hearing it may wish to grant us. The 
Board may to some extent have discretionary power with 
respect to adjective procedure, but it has no discretionary 
power to abridge or infringe upon the substance of what in 
the law of due process has come to be recognized and estab¬ 
lished with the essentials of a fair hearing. Whether or not 
its procedure complies with those criteria by which the 
adequacy of a fair hearing is to be tested is a question not 
for the Board’s determination, but purely a judicial ques¬ 
tion arising under the constitution of the United States and, 
as Chief Justice Taft in Work v. Rives, 267 U. S. 175, 
declared: 

Mandamus issues to compel an officer to perform a 
purely ministerial duty; it cannot be used to compel or 
control a duty in the discharge of which by law he is 
given discretion. The duty may be discretionary within 
limits. He cannot transgress these limits, and if he 
does so he may be controlled by injunction or man¬ 
damus to keep within them. 

Appellants cite some additional cases of similar import, 
but it should be noted that a number of these cases involve 
the common law writ of mandamus rather than an equitable 
action for injunction. 

Remedy by Declaratory Judgment is also available. 
Borchard, Declaratory Judgments, p. 365, 28 U. S. C. A. 400 . 
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All Necessary Parties Are Before the Court. 

Appellants assert that the International Wood Workers 
of America, C. I. O., is an indispensable party to the pro¬ 
ceedings and must be joined. This contention, however, is 
not supported by the authorities. Respondents seek no 
relief whatever against the International Woodworkers of 
American, C. I. 0. Our case is against the members of the 
Board to avoid an unlawful determination. In the case of 
the Brotherhood of Railway Trainmen v. National Media¬ 
tion Board, 88 F. (2d) 759, the union which had been certi- 

/ 

lied was not a party to the action, and the Court entered its 
order in the complete absence of the certified union. The 
Court, therefore, considered it not an indispensable party. 

Lukens Steel Company v. Perkins, 107 F. (2d) 627; 

Shields v. Idaho Central R. R. Company, 305 U. S. 177; 

American Federation of Labor v. Madden, supra. 

Conclusion. 

Our case is bottomed upon the premise that it is the duty 
of the Board as an administrative agency to obey the law. 
It is equally as subject to the compulsory process of a court 
of equity, when refusing or failing to do so, as is the hum¬ 
blest citizen in the land. Whenever it acts in violation of a 
mandate of the Legislature it plainly acts idtra vires, and 
its acts as such are void, and its invasion of subsisting per¬ 
sonal and property rights is not to be tolerated merely be¬ 
cause the Board raises a false cry of “judicial immunity”. 
Whatever judicial immunity it may enjoy appertains to it 
only where and when it acts within and pursuant to its 
Statutory mandate—when it acts intra, not ultra vires. It 
has a large measure of autonomy, but only when it is acting 
within the scope of its legislative authority. Its autonomy, 
however, is not so totalitarian as to render it beyond the 
reach of due process of law. 
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Due process, adequate notice of the issue and the con¬ 
troversy, and a fair hearing thereupon are fundamental 
concepts in Anglo-Saxon jurisprudence. They are an es¬ 
sential concomitant of an enlightened civilization. They 
may not be present in primitive society. It may be possible 
under social and legal systems less advanced than ours to 
take the adversary by surprise or in ambush. Such pro¬ 
cedure is, however, thoroughly discountenanced by the whole 
of our legal philosophy. Due notice and an ensuing fair 
hearing are inseparable characteristics of that “due 
process” which alone is adequate to satisfy a philosophy of 
democracy and constitutional government. 

So, in contrast to the Switchmen’s case and related cases 
which were limited merely to a question of whether the 
Railwav Mediation Board had correctlv arrived at a finding 
the making of which was committed to it by Congress, we 
are here, as our pleadings disclose, confronted with the 
bold proposition of the appellant Board that a hearing 
being commanded by Congress, it is immune, hearing or no 
hearing, from judicial restraint and free to pursue its 
own whim or caprice without judicial check, let or hindrance. 
In effect its position is tantamount to asserting arrogant 
power to defy any and every branch of governmental au¬ 
thority and to act with unrestrained omnipotent absolutism. 
A mere statement of the premises upon which the Board 
rests its conclusion serves as a complete reductio ad 
absurdum, conclusive enough to refute its bold assertion. 
The Constitution would no longer be a Constitution, and 
Congress would scarcely be Congress, if a creature board 
such as the NLRB were to be given carte blanche to violate 
basic law. No considerations of expediency, no matter how 
strongly urged, can ever warrant a suppression or infringe¬ 
ment upon the constitutional right to have a question of due 
process and fair hearing examined and scrutinized by the 
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courts established for that purpose under the Constitution 
itself. We have no quarrel with the principle and the policy, 
which is undoubtedly consonant with constitutional law, of 
closing the door to judicial resort for a review of Board ac- 
i tion so long as the Board acts administratively, but such 
a principle can never be resorted to to justify closing the door 
to a court of equity for redress where the question involves 
a denial of due process or a refusal of a fair and adequate 
hearing. 

To recognize the Board’s claim of judicial exemption and 
to endow it with infallibility both as to findings of fact and 
conclusions of law, particularly constitutional law, would 
be to launch it forth on a mighty career invested with 
arbitrary power, unlimited and unrestrained, to commit 
any abuse which pressure or temptation of the moment 
might prompt or dictate, or which groups momentarily in 
; the ascendant might perhaps inspire, and it might do so 
freely and with impunity, all the while laughing at the 
puny helplessness of any adverse party enmeshed with its 
web of procedure who would thus be deprived of the benevo¬ 
lent protection of a court of equity. 

So it becomes apparent that we are here considering no 
mere routine question by which we seek as second guessers 
to induce the courts to substitute their judgment for that 
of an administrative agency in a matter committed to its 
discretion. Our case, and the whole question involved 
therein, may be simply stated: can the Board order and 
conduct an election in a proceeding adverse to us, and 
certify our rival, and at the same time refuse us that hear¬ 
ing which Congress specified as a condition precedent ? Can 
i the Board in effect amend or repeal a substantive provision 
in an act of Congress by its own mere administrative fiat 
or, on the other hand, may courts of equity intervene today 
as they have always been privileged to do in the past and 
i say to this Board that neither it nor, for that matter, any 
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other board is so omnipotent as to be able to violate basiq 
law and at the same time withdraw beyond the reach of 
judicial interference, control or correction. The answer to 
this question will, we submit, be found to agree today in 
substance with Alexander Hamilton’s pronouncement 
where, in “The Federalist” (No. 78) he cited Montesquieu’s 
“L’Esprit des Lois”: 

There is no liberty if the power of judging be not 
separate from the legislative and the executive power. 

We fully recognize the Board’s competence to proceed with 
complete finality in administering the task of promoting 
labor relationships with all of the technical skill, expert¬ 
ness and training its members may possess. But we draw 
a boundary line: it may administer, it may execute with 
finality, but it may not prosecute or judge without comply¬ 
ing with and submitting to judicial process. It may not 
trifle with a “fair hearing” or with “due process”. 

Respectfully submitted, 

George E. Flood, 

805 Arctic Building, 
Seattle, Washington, 
Joseph A. Padway, 

James A. Glenn, 

736 Bowen Building, 

Washington, D. C. 


June, 1944. 
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less seek to ingraft upon the rule the exception that where 
it is claimed that the Board in making the determination 
committed an error alleged to amount to a denial of due 
process of law the District Courts have jurisdiction to inquire 
into the matter. The Act, however, makes no such exception 
and there is nothing in the legislative history of the Act war¬ 
ranting any conclusion other than that Congress intended 
entirely to deny the District Courts the power to review de¬ 
terminations of bargaining representatives made by the Board 
pursuant to Section 9 of the Act. 1 

Throughout their brief respondents erroneously assume 
that the District Courts have some inherent power to take 
jurisdiction wherever it is alleged that persons are being de¬ 
prived of property without due process of law. The District 
Courts, however, are the creatures of Congress and may ex¬ 
ercise only such jurisdiction as Congress has expressly con¬ 
ferred upon them. Constitution, Article III, Section 1; Ken¬ 
tucky v. Powers, 201 U. S. 1, 24; United States v. Hudson and 
Goodwin, 7 Cranch. 31. And Congress may, in the exercise 
of its undoubted power to determine how the rights which it 
creates may be enforced, confer on an administrative tribunal, 
such as the Board, what the Supreme Court referred to in the 
Switchmen's case 2 as the “final say'’ in any matter pertaining 
to the enforcement of such rights. In doing so Congress may 
wholly deprive the District Courts of jurisdiction in such mat¬ 
ters. This is the flat holding of the Supreme Court in the 

1 Respondents’ suggestion (brief, p. 25-26) that Congress did not have 
in mind “the situation existing when two or more unions are in contro¬ 
versy, each claiming the right of representation” is conclusively refuted by 
the discussion of Section 9 (c) of the Act found in the House Committee 
Report on the bill which became the National Labor Relations Act. Thus 
the Report states (H. Rept. No. 1147, 74th Congress., 1st Sess., pp. 22-23) : 

“ Elections .—Section 9 (c) makes provision for elections to be conducted 
by the Board or its agents or agencies to ascertain the representatives of 
employees. The question will ordinarily arise as bcticeen txco or more 
bona fide organisations competing to represent the employees, but the author¬ 
ity granted here is broad enough to take in the not infrequent case where 
only one such organized group is pressing for recognition, and its claim of 
representation is challenged.” [Italics supplied.] 

* Switchmen's Union of North America v. National Mediation Board, 
320 U. S. 297. 


Switchmen's case (320 U. S., at 300-301). Where Conj 
has done so, and we have shown at pp. 4-9 of our petition, which 
the Court, by order entered May 19, 1944, consented to con¬ 
sider as our main brief, that Congress has wholly deprived the 

District Courts of the power to intervene to disturb determina- 

* * 

tions of the Board in representation proceedings under Sec¬ 
tion 9 of the Act, the District Courts are powerless to intervene 
under any circumstances, even where it is alleged that the 
administrative tribunal has violated constitutional rights. 
This Court recognized this fact in the Order of Railway Con¬ 
ductors case cited on p. 6 of our petition. The pertinent por¬ 
tion of the opinion follows (141 F. 2d), at 367): 

The question now before us arises on the motion of 
the Board, the Trainmen and the Railroad to disiriss 
the appeal for lack of jurisdiction. We are of opinion 
the motion must be granted on the authority of the de¬ 
cision of the Supreme Court in Switchmen's Union v. 
National Mediation Board, 320 U. S. 297. In that case 
the Court held that under the terms of the Act Federal 
courts lacked jurisdiction to review in any respect the 
action of the Board in jurisdictional representative dis¬ 
putes. In the later case of Brotherhood &c v. United 
Transport Service Employees, 64 S. Ct. 260, decided 
December 6. 1943, the Court went further and extended 
the prohibition against judicial review to cases in which 
the action of the Board was said to be clearly arbitrary. 
[Italics added.] 

This decision, it is submitted, is wholly dispositive of respond¬ 
ents' contention that the District Courts have jurisdiction in 
situations of this kind. Obviously, if the District Courts Lick 
jurisdiction to intervene where the administrative tribunal's 
action is “arbitrary," or as this Court held when the Brot) 
hood v. United Transport Service Employees case was before 
it, “contrary to law" (137 F. (2d) 817, 820), they are powerless 
to take jurisdiction in a case like the instant one, where it i6 
alleged that the hearings held by the Board did not fulfill the 
requirements of the law. 
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l* CONTENTION THAT THE HEARINGS HELP BY 

TSEE BO ARP DIP NOT FULFILL THE BEQUEREMENTS OF THE 

LAW IS WHOLLY . WITHOUT MERIT ^ 

Iu the foregoing discussion, to emphasize the point therein 
made,- we-have not taken issue with respondents' repeated as¬ 
sertions that ^the Board denied respondents due process of law 
in holdmgthe hearings as it did in the representation proceed¬ 
ings leadingmp-to the certification which respondents seek to 
have the -District Court overturn. Respondents' assertions in 
this respect, however, are wholly without foundation. 

The Board-, as the complaint alleges (petition, p; 19), held 
a hearing upon the petition of the C. I. 0., requesting that the 
Board certify it -as the collective bargaining representative of 
each of three of Rotlatch's.fiye operations. Respondents fully 
participated ;in this hearing and resisted the establishment of 
these three separate units, as the Board's Decision dismissing 
the C. I.: O. petition shows (51 N. L. R. B. 288,289-290), upon 
the: grounds that all five of petitioner's operations constitute a 
single appropriate unit. The Board in its Decision dismissing 
the G. I. 0. petition fully accepted respondents’ contentions 
with respect to the appropriateness of a single unit of the log¬ 
ging and mill employees at all five of Potlatch's operations, and 
specifically found, that bargaining on a. five-operation basis 
would, be appropriate (51 N. L. R. B., at 292). Consequently, 
when, the C, I. 0. subsequently filed a further petition for in¬ 
vestigation and certification of bargaining representatives for 
employees in a single unit consisting of the employees in all five 
of .Potlatch's, logging and milling operations, the very unit 
which respondents .contended was appropriate in the previous 
case, the Board, upon the motion of the C. I. O., and insufficient 
cause to .the contrary having been shown by respondents, va¬ 
cated its prior dismissal, made the new C. I. 0. petition a part 
of the record in the prior case, and directed an election in the 
five-operation unit, without holding a further hearing. In 
these circumstances we do not think it reasonably can be said 
that, respondents were deprived of the hearing provided, for in 
Section 9 (c) of the Act or prejudiced in any way by the proce¬ 
dure followed 



But whatever view may be taken of the sufficiency of the 
first hearing under the Act and the due process clause of the 
Fifth Amendment, it is clear that the Board's subsequent ac4 
tion, after the election but before the issuance of its decision 
and certification of representatives, in granting a further hear! 
ing upon the issues raised in respondents' motion for a further 
hearing and reconsidering the whole matter, cured any defect 
which might have existed in the Board's prior procedure. The 
authorities agree that the due process of law clause of the Fifth 
Amendment guarantees no particular form of procedure, bui 
is concerned solely with the protection of substantial rights. 
Applying this principle, the Courts have repeatedly held not 
only that a hearing need not be held at any particular time, 
but may be held at any time before final jmkjpent is entered 
(Gallup v. Schmidt , 183 U. S. 300, 307^ Wnson v. Standefer; 
184 U. S. 399, 415; Wells, Fargo & Co. v.£evada, 248 U. 8. 
165,168, United States v. Illinois Central R Co., 291 TJ. S. 457, 
463; Nickey v. Mississippi, 292 U. S. 393; Opp Cotton Mills 
v. Administrator, Wage Hour Division, 312 TJ. S. 126,152,153}, 
but also that due process requirements are met even if no 
hearing is held before judgment is entered, if an opportunity 
to be heard is afforded on appeal ( York v. Texas, 137 U. S. 15, 
20-21; American Surety Co. v. Baldwin, 287 U. S. 156, 168; 
George Moore Ice Cream Co. v. Rose, 289 TJ. S. 373, 384). 
As stated by this Court in Alabama Power Co. v. Federal Power 
Commission, 128 F. (2d) 280, 296, note 82, quoting from the 
opinion of the Supreme Court in the Opp case, supra: 

“The demands of due process do not require a hearing 
at the initial stage or at any particular point or at more 
than one point in an administrative proceeding so long 
as the requisite hearing is held before the final order 
becomes effective.” 

Cf. National Labor Relations Board v. Mackay Radio 
& Tel. Co., 304 U. S. 333, 350, 351; 58 S. Ct. 904, 9li; 
82 L. Ed. 1381: “* * * The Fifth Amendment 
guarantees no particular form of procedure; it protects 
substantial rights. * # *” 
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Since Section 9 of the Act contains no requirement that the 
hearing be held at any particular stage of the proceedings, it 
is manifest that respondents’ due process objections, based 
solely on the fact that they were not afforded a further hear¬ 
ing until after the election had been held, are wholly with¬ 
out merit. 

Respectfully submitted. 

; Alvin J. Rockwell; 

i General Counsel, 

Malcolm F. Halliday, 

i Associate General Counsel, 

Owsley Vose, 

I Charles F. McErlean, 

r : X Attorneys, 

i • National Labor Relations Board, 

« -&&£&m<&cut Ave. NW., Washington 25, D. C. 

June 1944. 
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